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BANK OF AMERICA AND MERRILL LYNCH: 
HOW DID A PRIVATE DEAL TURN INTO A 
FEDERAL BAILOUT? PART HI 


THURSDAY, JULY 16, 2009 

House of Representatives, Committee on Oversight 
AND Government Reform, joint with the Sub- 
committee ON Domestic Policy, 

Washington, DC. 

The committee and subcommittee met, pursuant to notice, at 10 
a.m., in room 2154, Rayburn House Office Building, Hon. Edolphus 
Towns (chairman of the full committee) presiding. 

Present: Representatives Towns, Kanjorski, Cummings, 

Kucinich, Tierney, Clay, Watson, Lynch, Connolly, Quigley, Kaptur, 
Kennedy, Cuellar, Hodes, Welch, Foster, Speier, Issa, Burton, 
McHugh, Mica, Souder, Turner, McHenry, Bilbray, Jordan, Flake, 
Fortenberry, Chaffetz, and Schock. 

Also present: Representatives Stearns and Garrett. 

Staff present: John Arlington, chief counsel — investigations; 
Jaron R. Bourke, subcommittee staff director; Brian Filer, inves- 
tigative counsel; Linda Good, deputy chief clerk; Jean Gosa, clerk; 
Adam Hodge, deputy press secretary; Carla Hultberg, chief clerk; 
Marc Johnson and Ophelia Rivas, assistant clerks; Mike McCarthy, 
deputy staff director; Jesse McCollum, senior advisor; Jenny Rosen- 
berg, director of communications; Joanne Royce and Christopher 
Staszak, senior investigative counsels; Christopher Sanders, profes- 
sional staff member; Shrita Sterlin, deputy director of communica- 
tions; Ron Stroman, staff director; Charisma Williams, staff assist- 
ant; Alex Wolf, professional staff; Lawrence Brady, minority staff 
director; John Cuaderes, minority deputy staff director; Jennifer 
Safavian, minority chief counsel for oversight and investigations; 
Frederick Hill, minority director of communications; Dan 
Blankenburg, minority director of outreach and senior advisor; 
Adam Fromm, minority chief clerk and Member liaison; Kurt 
Bardella, minority press secretary; Seamus Kraft and Benjamin 
Cole, minority deputy press secretaries; Christopher Hixon, minor- 
ity senior counsel; Brien Beattie and Mark Marin, minority profes- 
sional staff members; Katy Rother, minority staff assistant; and 
Sharon Casey, minority executive assistant. 

Chairman TOWNS. The committee will come to order. Good morn- 
ing and thank you all for being here. 

Today we are continuing our investigation of Bank of America’s 
acquisition of Merrill Lynch. When we held our first hearing on 
this merger, I called it a shotgun wedding. Now it looks like a mar- 
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riage of convenience. Ken Lewis got what he wanted, and the 
Treasury and the Fed got what they wanted. All of this happened 
against the backdrop of unchecked government power, with no 
transparency or accountability. 

Ken Lewis appears to have manipulated the unaccountable sys- 
tem to his benefit. He started this all in motion when he made the 
first phone call to Mr. Paulson. He got the government involved. 
He got the Treasury to cough up $20 billion of taxpayers’ money 
to help finance his merger. He never had to disclose $12 billion in 
Merrill Lynch losses to investors until it was over. He never had 
to ask the shareholders to reconsider the transaction. 

In the end, Mr. Lewis got everything he wanted. Mr. Paulson 
and Mr. Bernanke also got what they wanted out of this marriage. 
They got an uninterrupted merger that they believed helped to sta- 
bilize the market. The problem was, while all of this was going on, 
the American people, investors, and the Congress were kept in the 
dark. There was no oversight to determine whether this arrange- 
ment made sense. In my view, this is unacceptable and must be 
prevented from happening in the future. 

That being said, significant issues need to be resolved today. 

Was Bank of America really forced to go through with the deal, 
or was this just an old-fashioned Brooklyn shakedown? Did Lewis 
threaten to back out of the deal in order to squeeze more money 
out of Federal Government? If Mr. Paulson believed that Ken 
Lewis had demonstrated a colossal lack of judgment, why did he 
and Mr. Bernanke leave Lewis in charge of Bank of America? 

Did government officials tell Ken Lewis to keep quiet about the 
escalating losses at Merrill Lynch and the government’s commit- 
ment to provide billions in Federal funding? 

Did Congress make a mistake in conferring broad authority on 
the Fed and Treasury in October 2008, when the TARP fund pro- 
gram was created? 

Should Congress have required more accountability, trans- 
parency, and checks and balances in the operation of the TARP 
funds? 

Perhaps Mr. Paulson will help us shed some further light on this 
transaction and help us to answer these questions. I look forward 
to his testimony this morning. 

I now yield 5 minutes to our ranking member of the full commit- 
tee, Mr. Darrell Issa, for his opening statement. 

[The prepared statement of Hon. Edolphus Towns follows:] 
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HOUSE COMMITTEE ON 
OVERSIGHT & GOVERNMENT REFORM 

OPENING STATEMENT OF 
CHAIRMAN EDOLPHUS TOWNS 

Hearing: “Bank of America and Merrill Lynch: How Did 
a Private Deal Turn Into a Federal Bailout?” (Part 3) 

July 16, 2009 


Good morning and thank you for being here. 

Today we are continuing our investigation of Bank of 
America’s acquisition of Merrill Lynch. 

When we held our first hearing on this merger, I called it 
a shotgun wedding. Now, it looks like a marriage of 
convenience. Ken Lewis got what he wanted, and the 
Treasury and Fed got what they wanted. All of this 
happened against a backdrop of unchecked government 
power, with no transparency or accountability. 

Ken Lewis appears to have manipulated this 
unaccountable system to his benefit. 

He started this bailout in motion when he made the first 
phone call to Mr. Paulson that got the government involved. 
He got the Treasury to cough up 20 billion dollars of 
taxpayer money to help finance his merger. He never had to 
disclose $12 billion in Merrill Lynch losses to investors until it 
was over. He never had to ask the shareholders to 
reconsider the transaction, in the end, Mr. Lewis got 
everything he wanted. 
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Mr. Paulson and Mr. Bernanke also got what they 
wanted out of this marriage. They got an uninterrupted 
merger that they believed helped to stabilize the market. 

The problem is that while all of this was-going on, the 
American people, investors, and the Congress were kept in 
the dark. There was no oversight to determine whether this 
arrangement made sense. In my view, this is unacceptable 
and must be prevented from happening again. 

That being said, significant issues need to be resolved 
today. 

Was Bank of America really forced to go through with 
the deal, or was this just an old fashioned shakedown? 

Did Ken Lewis threaten to back out of the deal in order 
to squeeze more money out of the Federal government? 

If Mr. Paulson believed that Ken Lewis had 
demonstrated a “colossal lack of judgment”, why did he and 
Mr. Bernanke leave Lewis in charge of Bank of America? 

Did government officials tell Ken Lewis to keep quiet 
about the escalating losses at Merrill Lynch and the 
government’s commitment to provide billions in Federal 
funding? 

Did Congress make a mistake in conferring broad 
authority on the Fed and Treasury in October 2008 when the 
TARP fund program was created? 

Should Congress have required more accountability, 
transparency, and checks and balances in the operation of 
the TARP fund? 
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Perhaps Mr. Paulson will help us shed some further 
light on this transaction and these questions. 

I look forward to his testimony this morning. 

### 



6 


Mr. ISSA. Thank you, Mr. Chairman, and thank you for being a 
full partner in this process. 

Mr. Chairman, I would ask unanimous consent that the gen- 
tleman from Florida, Mr. Stearns, and the gentleman from New 
Jersey, Mr. Garrett, be allowed to sit in on the panel pursuant to 
our rules and ask questions at the end of all other questioners. 

Mr. Chairman, after reading former Secretary Paulson’s testi- 
mony, it is clear that most of the basic facts related to this event 
in December of last year are no longer in question. Secretary 
Paulson has confirmed that he did tell Bank of America CEO Ken 
Lewis that if the Bank of America exercised the MAC clause and 
later needed assistance, then management would or could, depend- 
ing on how you look at it, be fired. This is not in debate. As a mat- 
ter of fact, the candor and clarity that the Secretary is bringing to 
us today is refreshing and helpful. 

The fact that the Secretary does not believe it is inappropriate 
perhaps we should look at in light of the times. Just as revisionists 
have rewritten what we were doing after 2001 to protect the home- 
land, we are already beginning to question whether in fact means 
used at the disposal of the Fed and the Treasury and the FDIC 
were inappropriate or appropriate now that, of course, a global fi- 
nancial meltdown has been averted. 

I think in fairness, just like in the cold war, had the Soviets 
come over the Czech border, we would have had to come as we are 
and bring what we had. What we had at the beginning of this crisis 
was in fact a Secretary of the Treasury relatively new on the job, 
a Fed chairman relatively new on the job, all of whom were being 
told, “here is what is happening on a daily basis, do something 
about it.” 

They came to us with a plan, a plan that I voted against, a plan 
to buy toxic assets for some $700 billion. But when they went back 
and started looking at how to execute after receiving it, it became 
clear that it was more complex, it was more nuanced, that the 
needs were not necessarily for toxic asset purchases and it might 
not be in the taxpayers’ best interests. 

So although there will be some things that I approve of and some 
things I disapprove of, I think today, Mr. Chairman, we have to 
consider with this last witness the situation that existed at that 
time, one in which the President had lobbied heavily for moneys 
but without anyone having a book written on how you get through 
these times. 

Wall Street perhaps would say that the end justifies the means; 
we have in fact been saved. Here in Washington we are Monday 
morning quarterbacks. Monday morning quarterbacks say, in fact, 
if we have to play again next Sunday, how do we do better? What 
can we learn from what happened on the gridiron on Sunday? 

Mr. Chairman, that is our job here today. We have to ask some 
serious questions and use an expert witness as part of the process. 
We have to ask what would he do differently if he had it to do over 
again. He may or may not be able to answer it. 

What should we do in order to glean the causes, the events, the 
solutions, and in fact what regulatory changes will be necessary or 
at least considered if we are to be prepared to either not have it 
happen again or, as the chairman said, provide the transparency. 



7 


accountability, predictability, and rule of law the next time that 
may have been lacking in this once-in-a-century event? 

So, Mr. Chairman, on a bipartisan basis, I am thrilled that we 
are bringing to a close this three-part hearing process, because I 
believe it is helpful and will continue to be helpful not just as over- 
sight but as a partner in the necessary reform. 

Mr. Chairman, I might take note that just yesterday, on the 
House side at least, all of the commissioners for the 9/11-style fi- 
nancial commission that you and I worked on together were 
named. That is a beginning of what could be up to an 18-month 
process in which I believe both of us and all the members of our 
committee will be working together to ensure that our reforms fit 
future possible challenges. 

I thank the chairman and yield back. 

[The prepared statement of Hon. Darrell E. Issa follows:] 
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EDOLPHUS TOWNS, NEW YORK 
CHAIRMAN 


DARRELL E. ISSA, CAUFORNIA 
RANKING MINORITY MEMBER 


ONE HUNDRED ELEVENTH CONGRESS 

Congregiei of tfie IHniteti States! 

Hoiue of j&epreoentatibesf 

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM 
2157 Rayburn House Office Building 
Washington, 20515-6143 

Maiortiy {202) 22S-6IK1 
Mlnarfiy 1202)225-6074 

Openiag Statement of Ranking Member Darrell Issa 
Joint Full Committee and Domestic Policy Subcommittee hearing on "Bank of America and 
Merrill Lynch: How Did a Private Deal Turn Into a Federal Bailout? Part HI.” 

July 16, 2009 

Mr. Chainnan, thank you for calling today’s hearing. 

I appreciate Mr. Paulson’s appearance before the Committee today at our third hearing on the role of the 
federal government in the Bank of America - Merrill Lynch transaction. 

Throu^ the Committee’s investigation, we have learned that the federal government, led by Mr. Bemanke 
and Mr. Paulson, threatened to fire Ken Lewis and Bank of America’s Board of Directors if they exercised 
their legal right to attempt to back out of their agreement to acquire Merrill Lynch. It is clear from Mr. 
Lewis’s testimony before the Committee that he felt he was threatened, and this sentiment is confirmed by 
the minutes of Bank of America’s board meetings. 

In his written testimony, Mr. Paulson confirms Mr. Lewis’s accounts of their conversations. While Mr. 
Paulson says that Chainnan Bemanke never explicitly directed him to convey the threat, Mr. Paulson points 
to a consensus between Treasury and Federal Reserve ofHciais that the government would simply not allow 
Bank of America to attempt to back out of the agreement. Mr. Paulson specifically cites an email from 
Jeffrey Lacker, President of the Richmond Fed, which shows that Mr. Bemanke intended to convey the 
threat to Mr. Lewis, as evidence of the Federal Reserve’s agreement with Paulson’s approach. 

It Is incredible that while Mr. Paulson cites this e-mail as indicative of the government’s consensus, when 
Mr. Bemanke was asked about it before this Committee he claimed, “1 don’t recall what exactly was said,” 
and “1 don’t know if I did or not.” 

TTie inappropriate behavior of government officials did not start or end with the threat to fire Ken Lewis and 
B^k of America’s board of directors. 

We have also learned that, subsequent to the transaction, the federal government refused to provide a written 
statement committing to provide Bank of America taxpayer money, despite private assurances fiiat taxpayer 
dollars were coming. As Mr. Paulson told Mr. Lewis, a written pledge “would be a disclosable event and we 
do not want a di^losable event.” The government’s attempt to manipulate disclosure did not stop there. 
Government officials tried to “steer” the timing of Merrill Lynch’s disclosure as well. These efforts were all 
In an attempt to hide information about the financial condition of both banks from the public. 
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Internal e-mails and documents obtained by the Committee also indicate that Treasury and the Federal 
Reserve deliberately kept other regulators, including the SEC and the OCC, in the dark regarding Treasury 
and Fed negotiations with Bank of America over the MAC and additional taxpayer assistance. In addition, 
Mr. Paulson and Mr. Bemanke failed to raise these issues at two consecutive meetings of the Financial 
Stability Oversight Board, which Congress established to bring oversight to TARP. It is telling that despite 
Mr. Paulson’s claim that failing to force the merger would have had a catastrophic effect on financial 
stability, he decided it wasn’t worth revealing to the Financial Stability Oversight Board. 

Mr. Paulson claims that an attempt by Bank of America to back out of the deal would have “threatened the 
stability of our entire financial system.” Similar talking points for the government’s discussions with Bank 
of America at the time of the discussions were dismissed by one New York Fed official as “a little over the 
top.” 

Mr. Bemanke also attempted to justify his actions with the convenient but unsupported assertion that forcing 
the deal to go through averted financial Armageddon. In fact, internal Federal Reserve documents show that 
the government had a backup plan to bail out Merrill Lynch directly in the event that the deal fell through. 
Instead, by forcing the deal to go through. Treasury and the Federal Reserve spread any systemic risk to 
Bank of America, its shareholders, and its depositors, which required a taxpayer bailout later anyway. 

The Obama Administration has also used the excuse of a financial crisis to wholeheartedly endorse and 
accelerate the Bush Administration’s economic interventions. President Obama has fiilly nationalized GM 
and Chrysler, secured a $787 billion “stimulus” bill based on outdated and discredited Keynesian economic 
theory, doubled taxpayers’ exposure to Fannie and Freddie to $400 billion, and proposed a $3.6 trillion 
federal budget including a nationalized health care system and a national energy lax on carbon emissions. 
The slope of the Bush Administration’s abandonment of free market principles has proven to be slippery 
indeed. 

Mr. Chairman, these hearings are not only important to ascertain the facts, hold government officials 
accountable, and understand if Congress has been told the truth about what has transpired, but also because 
we must understand the limits of government’s power in the next crisis. As the Congress examines the 
Obama Administration’s plans and proposals to expand government regulatory power and bureaucracy 
across the financial sector, it is important that the debate is informed by the lessons we are learning about 
the federal government’s abuses of power in response to the current crisis. 

It is a threat to the foundations of our free society when government officials, acting in the midst of a crisis, 
use dire predictions of imminent disaster to justify their encroachment on our individual liberty and the rule 
of law. It is essential, therefore, for the American people and the Congress to take the long view and ask, 
what are the limits a free people demand on their government in a time of crisis? 

Thank you again, Mr. Chairman, for calling this hearing. 
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Chairman TOWNS. Thank you very much, Congressman Issa from 
California. 

This hearing is being conducted jointly with the Domestic Policy 
Subcommittee. I now yield 5 minutes for an opening statement to 
the chairman of that subcommittee, Congressman Kucinich from 
Ohio. 

Mr. Kucinich. Thank you very much, Mr. Chairman. 

I don’t think the question facing us today, with all due respect 
to my friend from California, is whether or not this is a moment 
for Monday morning quarterbacks. The question is whether tax- 
payers should have purchased the Bank of America franchise. 

With Mr. Paulson’s testimony today, it is an undisputed fact that 
then Secretary Paulson told Bank of America’s Ken Lewis that the 
government might remove him and his board of directors if Bank 
of America abandoned its deal to acquire Merrill Lynch. It requires 
a judgment call to decide if Secretary Paulson was being justifiably 
tough in response to Bank of America’s consideration of invoking 
the material adverse change clause in its merger contract, an argu- 
ably unwise but lawful action which he viewed as a potential 
threat to the financial system at a moment of crisis. 

But nothing in Secretary Paulson’s testimony today justifies the 
government’s decision to ignore evidence that Bank of America 
withheld information from its shareholders about mounting losses 
at Merrill Lynch before the crucial shareholder vote on December 
5th, a potentially illegal act. I have seen no justification for the 
government to override recommendations of professional staff at 
the Fed and the president of a regional Federal Reserve Bank for 
greater accountability of Bank of America’s top executives. Yet, 
sadly, that is precisely what Mr. Paulson and Mr. Bernanke did. 

This committee’s investigation and two previous hearings have 
revealed that the government had concluded that Mr. Lewis’s man- 
agement of Bank of America was seriously deficient and possibly 
in legal jeopardy. Top staff at the Fed and Treasury had deter- 
mined that Mr. Lewis knew about accelerating losses at Merrill 
Lynch before the shareholder vote to ratify the merger, but he did 
not provide that information to shareholders. 

The top lawyer at the Fed had determined that Mr. Lewis and 
his management team were possibly in violation of securities laws 
for withholding material information from shareholders. 

Top professional staff at the Fed had determined that Mr. Lewis 
and his management team had failed to do due diligence in acquir- 
ing Merrill Lynch and were not up to the task of identifying and 
solving the problems in which they found themselves in late 2008. 

Top staff at the Fed and even the president of a regional Federal 
Reserve Bank were pressing for a number of new requirements on 
Bank of America as conditions of any Federal bailout in order to 
remedy the deficient management they perceived. 

If you will look at the screen, you will see the supporting docu- 
ments our investigation has revealed. In an e-mail from a senior 
adviser at the Federal Reserve to Chairman Bernanke, “There are 
clear signs in the data we have that the deterioration at Merrill 
Lynch has been observably under way over the entire quarter, al- 
beit picking up significantly around mid-November.” 

The next slide, please. 
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From a restricted Federal Reserve analysis of Bank of America- 
Merrill Lynch merger, “BAG management’s contention that the se- 
verity of MER’s losses only came to light is problematic and implies 
substantial deficiency in the diligence carried out in advance of and 
subsequent to the acquisition. These were clearly shown in Merrill 
Lynch’s internal risk management reports that BAG reviewed dur- 
ing their due diligence.” 

Next slide, please. 

“The potential for losses and other risk exposures cited by man- 
agement, including those coming from leveraged loans and the 
trading and complex structured credit derivatives products, that is 
called correlation trading, should also have been reasonably well 
understood, particularly as BAG itself is also active in both these 
products.” 

Next slide, please. 

From an e-mail from the Fed’s general counsel to Ghairman 
Bernanke: “Lewis should have been aware of the problems at 
ML” — Merrill Lynch — “earlier, as early as mid-November and not 
caught by surprise. That could cause other problems for him 
around the disclosures Bank of America made for the shareholder 
vote.” 

Next slide, please. 

From another e-mail from the Fed’s general counsel to Ghairman 
Bernanke: “A different question that doesn’t seem to be the one 
Lewis is focused on is related to disclosure. Management may be 
exposed if it doesn’t properly disclose information that is material 
to investors. His potential liability here will be whether he knew 
or reasonably should have known the magnitude of the Merrill 
Lynch losses when Bank of America made its disclosures to get the 
shareholder vote on a Merrill Lynch deal in early December.” 

Next slide, please. 

From talking points prepared by top staff at the Fed Reserve: 
“Bank of America should expect to be required to more intrusive 
review and involvement by the U.S. Government in the selection of 
management of Bank of America, including the board of directors.” 

And the final slide. 

From an e-mail from Eric Rosengren, president of the Boston 
Federal Reserve Bank, to Ghairman Bernanke: “Going forward, I 
am concerned if we too quickly move to a ring-fenced strategy, par- 
ticularly if we believe that existing management is a significant 
source of the problem and they do not have a good grasp of the ex- 
tent of their problems and appropriate strategies to resolve them. 
I think it is instructive to look at the example of the Royal Bank 
of Scotland. The U.K. replaced senior management. I would not 
want to discard this option prematurely.” 

In spite of the evidence and recommendations from top staff. Sec- 
retary Paulson and Ghairman Bernanke bailed out the merger of 
Bank of America and Merrill Lynch without requiring replacement 
of Bank of America’s top management or board of directors or im- 
posing any meaningful new requirements on Bank of America’s 
management. 

Not every national government, faced with troubled, systemically 
significant banks, behaved the same way. The U.K. dismissed top 
corporate management at Royal Bank of Scotland upon rescuing 
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the company, without impairing the bank’s ability to operate. Even 
in the United States, General Motors’ top executive was pushed 
aside as a condition of Federal support. But in the United States, 
the management of systemically significant banks, such as Bank of 
America, not only kept their jobs, they received billions in taxpayer 
dollars to help plug the holes in their balance sheets. 

Secretary Paulson regards the government’s intervention in fi- 
nancial markets as successful. Certainly TARP and the Fed’s many 
new lending facilities aid systemically significant banks and have 
bought time for those banks. But the lasting contribution 

Chairman TOWNS. Will the gentleman summarize? 

Mr. KuciNICH. I will summarize right now. 

The lasting contribution of this committee’s investigation will be 
exposing Treasury and the Fed’s failure to require meaningful ac- 
countability from systemically significant banks in exchange for 
Federal bailout. Not a single CEO of a systemically significant 
bank was removed from his job by government action for a misdeed 
or mistake. Nor has a single CEO of a systemically significant bank 
fully explained his role in creating the circumstances of the finan- 
cial crisis. The biggest, most powerful bankers have essentially re- 
ceived a free ride at taxpayers’ expense. 

In conclusion, in choosing to bail out Bank of America without 
also removing its top management for their failure to do due dili- 
gence and for withholding potentially material information from 
shareholders prior to the merger ratification vote, the government 
sent a signal to the management of all systemically significant 
banks that their mistakes and misdeeds will be treated differently 
and more gently by regulators than those committed by managers 
of mid-sized and small-sized banks. Over the coming months and 
years, it will prove to be a dangerously destabilizing signal that we 
will deeply regret. 

I yield back. 

[The prepared statement of Hon. Dennis J. Kucinich follows:] 
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Opening Statement 

Dennis J. Kucinich 

Chairman, Domestic Policy Subcommittee 

Joint Full Committee-Subcommittee Hearing on the 
Government’s rescue of the 
Bank of America-Merrill Lynch merger 

July 16, 2009 


With Mr. Paulson’s testimony today, it is an undisputed 
fact that then-Secretary Paulson told Bank of America’s 
Ken Lewis that the Government might remove him and his 
Board of Directors if Bank of America abandoned its deal 
to acquire Merrill Lynch. It requires a judgment call to 
decide if Mr. Paulson was being justifiably tough in 
response to Bank of America’s consideration of invoking 
the material adverse change clause in its merger contract, 
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an arguably unwise but lawful action, which he viewed as a 
potential threat to the financial system at a moment of 
crisis. 

But nothing in Mr. Paulson’s testimony today justifies the 
Government’s decision to ignore evidence that Bank of 
America withheld information from its shareholders about 
mounting losses at Merrill Lynch before the crucial 
shareholder vote on December 5 — a potentially illegal act. 

I have seen no justification for the Government to override 
recommendations of professional staff at the Fed and the 
President of a regional Federal Reserve Bank for greater 
accountability of Bank of America’s top executives. 

Yet that is precisely what Mr. Paulson and Mr. Bemanke 
did. 

This Committee’s investigation and two previous hearings 
have revealed that the Government had concluded that Mr. 
Lewis’s management of Bank of America was seriously 
deficient and possibly in legal jeopardy. Top staff at the 
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Fed and Treasury had determined that Mr. Lewis knew 
about accelerating losses at Merrill Lynch before the 
shareholder vote to ratify the merger, but he did not provide 
that information to shareholders. The top lawyer at the Fed 
had determined that Mr. Lewis and his management team 
were possibly in violation of securities laws for 
withholding material information from shareholders. Top 
professional staff at the Fed had determined that Mr. Lewis 
and his management team had failed to do due diligence in 
acquiring Merrill Lynch and were not up to the task of 
identifying and solving the problems in which they found 
themselves in late 2008. Top staff at the Fed and even the 
President of a regional Federal Reserve Bank were pressing 
for a number of new requirements on Bank of America as 
conditions of any federal bailout in order to remedy the 
deficient management they perceived. Nevertheless, Mr. 
Paulson and Chairman Bemanke bailed out the merger of 
Bank of America and Merrill Lynch without requiring 
replacement of Bank of America’s top management or 
Board of Directors or imposing any meaningful new 
requirements on Bank of America’s management. 
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Not every national government, faced with troubled 
systemically significant banks, behaved the same way. The 
UK dismissed top corporate management at Royal Bank of 
Scotland upon rescuing the company, without impairing the 
bank’s ability to operate. Even in the U.S., General 
Motors’s top executive was pushed aside as a condition of 
federal support. But, in the United States, the management 
of systemically significant banks such as Bank of America 
not only kept their jobs, they received billions in taxpayer 
dollars to help plug the holes in their balance sheets. 

Mr. Paulson regards the Government’s interventions in 
financial markets as successful. Certainly, TARP and the 
Fed’s many new lending facilities aid systemically 
significant banks and have bought time for those banks. 

But the lasting contribution of this Committee’s 
investigation will be exposing Treasury’s and the Fed’s 
failure to require meaningful accountability from 
systemically significant banks in exchange for federal 
bailout. Not a single CEO of a systemically significant 
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bank was removed from his job by government action for a 
misdeed or mistake. Nor has a single CEO of a 
systematically significant bank fully explained his role in 
creating the circumstances of financial crisis. The biggest, 
most powerful bankers have essentially received a free ride 
at taxpayers’ expense. 

In choosing to bailout Bank of America without also 
removing its top management for their failure to do due 
diligence and for withholding potentially material 
information from shareholders prior to the merger 
ratification vote, the government sent a signal to the 
management of all systemically significant banks that their 
mistakes and misdeeds will be treated differently and more 
gently by regulators than those committed by managers of 
mid-sized and small banks. Over the coming months and 
years it will prove to be a dangerously destabilizing signal 
that we will deeply regret. 


5 



18 


Mr. IssA. Mr. Chairman, as a point of order, on this side at least 
we have not received any of the documents that were displayed. 
Could we get copies of each of those put on the board, please? 

Chairman TOWNS. I will be delighted to do so, without objection. 

I now yield to the gentleman from Ohio, who is the ranking 
member of the Domestic Policy Subcommittee, Mr. Jordan. 

Mr. Jordan. Thank you, Mr. Chairman. 

Let me thank you. Chairman Kucinich, Ranking Member Issa, 
for working with me and others to get this series of hearings here 
in front of the committee. 

I would also like to thank Secretary Paulson for coming before 
the committee today, and I think we all look forward to his testi- 
mony in the few hours we are going to get to spend here with him. 

The fall of 2008 was a watershed time for our economy. Our eco- 
nomic challenges were felt the most by the millions of Americans 
who lost jobs, saw savings shrink and their credit tightened. Unfor- 
tunately, the approach taken by the Federal Government I believe 
is dangerous and I think many Americans would argue has not 
helped. 

Federal bailouts and Federal stimulus packages are transforming 
our free market economy into a political economy. The Federal 
Government now selects the winners and the losers. The current 
issue before this committee is merely a symptom of the ever-in- 
creasing reach of the Federal Government into the everyday affairs 
of American businesses and American families. 

Should anyone be surprised by the way the Federal Government 
has administered the bailout program? With a trillion dollars at 
their disposal, little guidance and oversight, we have seen Treasury 
and the Federal Reserve behave in a way that can only be de- 
scribed as unprecedented. 

The evidence is clear. The Federal Government has used threats, 
intimidation, and I believe deception to impose growing command 
and control over our economy, with the increasing nationalization 
of everything from banks to car companies, runaway Federal 
spending and deficits, higher taxes, government takeovers of en- 
ergy and, potentially, health care, all while the economy is deterio- 
rating even further and more American jobs are being lost. 

The American people are saying, enough is enough; and the 
American people want answers. 

I look forward to hearing from Mr. Paulson about his role in 
these dealings and would yield back the balance of my time, Mr. 
Chairman. 

Chairman Towns. Thank you very much for your statement. 

We turn now to our witness, Henry M. Paulson. Mr. Paulson 
served as the Secretary of the Treasury from 2006 to 2009, Janu- 
ary 2009. He previously served as the chairman and CEO of Gold- 
man Sachs. 

It is committee policy, Mr. Paulson, that we swear our witnesses 
in. Will you please stand and raise your right hand. 

[Witness sworn.] 

Chairman Towns. Let the record reflect he answered in the af- 
firmative. You may be seated. 

So, Mr. Paulson, you may begin. 
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STATEMENT OF H ENRY M. PAULSON, FORMER SECRETARY OF 

THE TREASURY 

Mr. Paulson. OK. Chairman Towns, Ranking Member Issa and 
distinguished members of the committee, I served as Secretary of 
the Treasury from July 2006, to January 2009. During my tenure, 
the world experienced a financial crisis unprecedented in our life- 
times. The crisis presented a relentless series of novel challenges 
that required swift, innovative, and dramatic responses. 

Had the crisis of 2008 been left to unfold without strong Federal 
reaction and intervention, the world of 2009 would look very dif- 
ferent from the world we live in today. Many more Americans 
would be without their homes, their jobs, their businesses, their 
savings, their way of life. 

The crisis of confidence last fall threatened to disrupt our entire 
financial system, not just the institutions that had high credit 
losses on their mortgage investments but all financial firms, wheth- 
er weak or solvent. As liquidity dried up, the continued collapse of 
financial institutions that provide credit and handle payments 
would have meant in short order that firms across industries, not 
just Wall Street but every street, would have seen a massive cur- 
tailment of access to financing needed to purchase supplies and pay 
employees. 

Missed payrolls would have quickly turned into even more mil- 
lions of layoffs, and this in turn would have meant an even greater 
retreat of consumer spending. It would have been extremely dif- 
ficult to break the momentum of this downward spiral. 

Now that the financial system is stabilized, we can and should 
take the time to learn the lessons of the past. In the midst of a 
rapidly changing crisis, our responses were not perfect, but I am 
confident that they were substantially correct and that they saved 
this Nation from great peril. 

This hearing is about Bank of America, and in my prepared testi- 
mony I lay out the series of events surrounding its acquisition of 
Merrill Lynch. There are three issues that are appropriate to ad- 
dress at the outset of this hearing. 

First, some have opined that I and other government officials al- 
lowed concerns about systemic risk to outweigh concerns about po- 
tential harm to Bank of America and its shareholders. That simply 
did not happen. In my view and the view of numerous government 
officials working on the matter, the interests of the Nation and 
Bank of America were aligned with respect to a closing of the Mer- 
rill Lynch transaction. 

Second, some have suggested that there was something inappro- 
priate about my conversation of December 21st with Mr. Lewis in 
which I mentioned the possibility that the Federal Reserve could 
remove management and the board of Bank of America if the bank 
invoked the MAC clause. I believe it was appropriate for me to ex- 
plain to Mr. Lewis that the government was supportive of Bank of 
America and that it felt very strongly that if Bank of America exer- 
cised the MAC clause that would show a colossal loss of judgment 
and would jeopardize Bank of America, Merrill Lynch, and the fi- 
nancial system. 

It was also appropriate for me to remind him that, under such 
circumstances, the Federal Reserve could invoke its authority to re- 
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move management and the board of Bank of America. I intended 
my message to reinforce the strong view that had been expressed 
by the Fed and which was shared by the Treasury that it would 
be unthinkable that Bank of America take this destructive action. 

Third, the suggestion has been made that I discouraged Mr. 
Lewis from making required disclosures to the public markets 
about losses at Merrill Lynch. That simply did not happen, and Mr. 
Lewis has denied it unambiguously in testimony before this com- 
mittee. 

I would like to conclude with what is most prominent in my 
recollection of the events of last fall. What I recall most vividly is 
a Nation faced with a threat of an unparalleled economic crisis and 
the efforts of the men and women from both the public and private 
sectors who worked hard to steer our Nation away from that preci- 
pice. It was my privilege to work with them, and I am proud of 
what we have accomplished. 

Thank you, Mr. Chairman. I would be very happy to answer your 
questions. 

[The prepared statement of Mr. Paulson follows:] 
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Chairman Towns, Ranking Member Issa, and distinguished Members of the Committee. 

1 served as Secretary of the Treasury from July 2006 to January 2009. During my tenure, 
the world experienced a financial crisis unprecedented in our lifetimes. The crisis 
presented a relentless series of novel challenges that required swift, innovative, and 
dramatic responses. I am proud to have been among the many public servants — in the 
Congress and at Treasury, the Federal Reserve, the FDIC, the OCC, and other agencies of 
the government — ^who came together to confront these challenges and to prevent a far 
more damaging meltdown of our financial system. 

Had the crisis of 2008 been left to unfold without strong federal reaction and 
intervention, the world of 2009 would look very different from the world we live in 
today. Many more Americans would be without their homes, their jobs, their 
businesses, their savings, and their way of life. Although commentary on the crisis often 
focuses on events at financial institutions, the human suffering of the crisis has been 
staggering in ways that are beyond measure. Unemployment reached historic levels. 
Savings were depleted. Americans lost trillions of dollars in home value, and many lost 
their homes. Yet without the actions taken in 2008, that suffering would have been far 
more profound and disturbing. 

Our financial system underpins our modem economy; commerce today requires a string 
of payments, whether that string of payments is for delivering a gallon of milk from farm 
to consumer or for delivering a new product from idea to production. And that string of 
payments depends on trust. Our financial system works because consumers and investors 
have confidence in the strength of financial instimtions. 

Last fall, that confidence was largely gone, especially among those who lend to financial 
institutions by purchasing their debt. The crisis of confidence threatened to dismpt our 
entire financial system — not just the institutions that had high credit losses on their 
mortgage investments, but all financial firms, whether weak or solvent, would have 
suffered as widespread fear prevented investors from lending to any financial institution. 
As liquidity dried up, the continued collapse of financial institutions that provide credit 
and handle payments for our economy would have meant that firms across industries — 
not just Wall Street, but every street — would have seen a massive curtailment of their 
access to liquidity and thus their ability to purchase supplies and pay employees. Missed 
payrolls would quickly have turned into even more millions of layoffs, and this in turn 
would have meant an even greater retreat of consumer spending than we have witnessed 
since last September. It would have been extremely difficult to break the momentum of 
this downward spiral. 
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Fortunately, the most dire of consequences were averted. I am proud that, along with 
many others, I brought what experience, talent, and efforts I could to right our nation’s 
course. 

Now that the financial system has stabilized, many, including this Committee, have 
begim to look back to analyze the efficacy of our responses to the crisis as it unfolded. 
Learning the lessons of the past is a necessary and important step as we forge our way 
forward. The complexity of the crisis and the multifaceted character of the solutions, 
coupled with the short time in which decisions had to be made, will all require careful 
consideration and analysis to help the current Administration and future generations 
understand and confront issues of economic crisis. Our responses were not perfect, and, 
even when our actions proved effective. Congress and many in the private sector played a 
significant role. But, having had the benefit of some time to reflect, and to consider 
views expressed by others, I am confident that our responses were substantially correct 
and that they saved this nation from great peril. 

One component of our response, which I have been invited to discuss today, was the 
assistance that the Federal Government provided to Bank of America in January of this 
year in a transaction that surely prevented destabilization of our financial system. 

♦ * ♦ 

During his testimony before this Committee, K.en Lewis, the CEO of Bank of America, 
set forth the relevant events, which I will reiterate briefly. On September 1 5, 2008, Bank 
of America entered into an agreement to acquire Merrill Lynch. On November 26, 2008, 
the Board of Governors of the Federal Reserve approved the merger. The shareholders of 
both firms ratified the merger agreement on December 5, 2008. 

On December 17, 2008, Mr. Lewis called me and told me that Bank of America was 
considering exercising the “material adverse change” — or MAC — clause to terminate the 
Merrill Lynch acquisition. I recognized the danger that the potential dispute arising from 
invocation of the MAC clause would pose for Bank of America, for Merrill Lynch, and 
for the economy as a whole, and that evening, at my request, Mr. Lewis met with 
Chairman Bemanke, me, and other Federal Reserve and Treasury officials to discuss the 
matter. Mr. Lewis explained that Bank of America’s concerns related to Merrill Lynch’s 
accelerating fourth quarter loss projections and the effect they would have on the 
combined entity. 

Late December of 2008 was a period of great vulnerability for our markets and our 
economy. In December our economy hit a low point. Bank earnings were particularly 
weak and our financial markets and institutions were fragile. There was not sufficient 
TARP capacity to respond to the financial chaos that would have been triggered by Bank 
of America’s invocation of the MAC clause. 

In the few days following Mr. Lewis’s call to me, officials from the Federal Reserve and 
Treasury conferred among themselves and with Bank of America representatives 
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regarding these issues. My participation in that process consisted of conversations with 
people from the Federal Reserve, including several with Chairman Bemanke, and with 
Treasury persotmel. During this period, the clear conclusion of Federal Reserve lawyers 
was that exercise of the MAC clause was not a legally reasonable option and, 
accordingly, that the merger contract was binding. Moreover, all public officials 
involved, including Mr. Bemanke and me, believed that the failure to consummate the 
merger would likely create immediate financial market instability, would threaten the 
viability of both firms, and would call into serious question the judgment of Bank of 
America’s leadership. 

On December 21, 2008, 1 relayed the substance of those conclusions to Mr. Lewis. My 
conversation with Mr. Lewis, which has been the subject of much subsequent 
commentary, was accurately recounted in Mr. Lewis’s testimony before this Committee, 
and I will discuss it again in a moment. 

On December 22, 2008, we learned that Bank of America’s board had determined not to 
exercise the MAC clause, and that Bank of America intended to work with the Federal 
Reserve and Treasury to obtain government financial support for the combined entity 
once the merger was closed. Although Bank of America did not, at that time, have any 
firm agreement with the government, its decision was reached against the backdrop of a 
clear public commitment undertaken by Chairman Bemanke and me, dating back at least 
to October 14, 2008, that the government would act to prevent the failure of any 
systemically important financial institution. I had reiterated that commitment often in the 
months preceding Bank of America’s decision to forgo any attempt to invoke the MAC 
clause. Given that commitment, it was clear that if the merger proceeded and the 
combined Bank of America Merrill Lynch entity needed financial support, the 
government would work to provide such appropriate and necessary support. 

On January 1, 2009, the Bank of America Merrill Lynch merger was completed as 
planned. Over the following weeks, representatives of Bank of America worked closely 
with officials from the Federal Reserve, Treasury, and the FDIC to arrange an appropriate 
support package. On January 16, 2009, Treasury, the Federal Reserve, and the FDIC 
announced an agreement to provide Bank of America with $20 billion in TARP funds, as 
well as FDIC protection against losses on certain assets, in exchange for preferred stock, 
restrictions on executive compensation, and other covenants. 

♦ * * 

Subsequent analysis of these events has raised three issues that should be addressed at the 
outset of this hearing. 

First , some have opined that government officials involved in examining the Bank of 
America Merrill Lynch merger — ^myself included — allowed concerns about systemic risk 
to our nation’s financial system to outweigh concerns about potential harm to Bank of 
America and its shareholders. That simply did not happen. In my view, and the view of 
the numerous government officials working on the matter, the interests of the nation and 
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Bank of America were aligned with respect to the closing of the Merrill Lynch 
transaction. An attempt by Bank of America to break its contract to acquire Merrill 
Lynch would have threatened the stability of our entire financial system and the viability 
of both Bank of America and Merrill Lynch. Those who participated in the discussions 
concerning this matter recognize this point. For example, as Mr. Lewis explained to this 
Committee last month, “I think they thought that by us — by all of this happening [i.e., the 
potential failure of the merger], and the uncertainty coming back into the financial 
system, that, in fact, that would hurt the system and us.”’ 

I agree with that general sentiment. Also, although I did not see the document at the 
time, I agree with the detailed analysis conducted by Bank of America’s regulator, the 
Federal Reserve, which concluded that the failure of the merger would have caused 
significant disruption to the interbank and credit markets which would have rippled out to 
financial institutions broadly and Bank of America specifically.^ In his testimony on 
June 25th before this Committee, Chairman Bemanke said it succinctly; "... I 
expressed concern that invoking the MAC would entail significant risks not only for the 
financial system as a whole, but also for Bank of America itself”^ 

Moreover, based on my own experience working in financial markets, I knew that the 
attempt to revoke the merger contract would have caused great uncertainty and fear in the 
market, would likely have caused the markets to question Bank of America’s financial 
strength and managerial competence, and would have led to rating downgrades, 
weakened liquidity, possible failure and, of course, regulatory action. In short, Bank of 
America’s completion of the merger, and the subsequent assistance from the government, 
not only protected our country’s financial system, but also was in the best interest of the 
shareholders, customers, employees, and creditors of Bank of America and Merrill 
Lynch. Or, as Mr. Lewis put it, “there was serious risk to declaring a material adverse 
change and . . . proceeding with the transaction with governmental support was the better 
course. This course made sense for Bank of America and its shareholders, and it made 
sense for the stability of the markets.”'' 

Second , some have suggested that there was something inappropriate about my 
conversation of December 21st with Mr. Lewis in which I mentioned the possibility that 
the Federal Reserve could remove management and the board of Bank of America if the 
bank invoked the MAC clause. I believe my remarks to Mr. Lewis were appropriate. I 
explained to him that the government was supportive of Bank of America, but that it felt 
very strongly that if Bank of America exercised the MAC clause, such an action would 
show a colossal lack of judgment and would jeopardize Bank of America, Merrill Lynch, 
and the financial system. I further explained to him that, under such circumstances, the 


' Testimony of Kenneth Lewis, Committee on Oversight and Governance Reform, June 1 1 , 2009 (“Lewis 
Testimony”). 

^ Analysis of Bank of America & Merrill Lynch Merger, December 21, 2008, at BOG-BAC-ML-COGR- 
00039. 

^ Testimony of Ben Bemanke, Committee on Oversight and Governance Reform, June 25, 2009 
(“Bemanke Testimony”). 
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Federal Reserve could exercise its authority to remove management and the board of 
Bank of America. By referring to the Federal Reserve’s supervisory powers, I intended 
to deliver a strong message reinforcing the view that had been consistently expressed by 
the Federal Reserve, as Bank of America’s regulator, and shared by the Treasury, that it 
would be unthinkable for Bank of America to take this destructive action for which there 
was no reasonable legal basis and which would show a lack of judgment. 

I want to make clear that my words in speaking to Mr. Lewis were my own. Chairman 
Bemanke never asked me to indicate any specific action the Federal Reserve might take. 

I also want to make clear, however, that I was expressing what I am confident was the 
strong opinion of the Federal Reserve, namely, that exercise of the MAC clause was not a 
legally viable option; that it threatened significant harm to Bank of America and to the 
financial system; and that it would raise serious questions about the competence and 
judgment of Bank of America’s management and board. I had gained this understanding 
of the Federal Reserve’s position over the course of meetings and several telephone calls 
in the preceding days. I note that what I said echoes sentiments expressed in internal 
Federal Reserve emails, including the sentiment attributed to Chairman Bemanke in a 
December 20, 2008 email from Jeffrey Lacker, in which Chairman Bemanke is said to 
have remarked the he “intendjed] to make it even more clear that if [Bank of America] 
plays that card [invokes the MAC clause] and then need[s] assistance, management is 
gone.”^ Chairman Bemanke, when he appeared before this committee in June, put it this 
way: “ . . . I don’t think it’s unreasonable if someone makes a decision that endangers his 
company, that he’d be accountable for that.”'’ 

The sentiment makes sense to me. The management and board of a regulated entity that 
triggered such destabilization within their own instimtion could be subject to removal by 
the Federal Reserve under federal stamte,^ and should be. Mr. Lewis, in his testimony, 
acknowledged this authority held by the Federal Reserve. And, Chairman Bemanke also 
recognized this in his June 25th testimony before this Committee when he said, “the 
supervisors at the Federal Reserve can make changes or recommend changes in 
management . . . I hasten to add that I do not believe the circumstances ever brought 
us close to that eventuality, and Bank of America, after its own detailed consideration, 
acted appropriately in deciding not to invoke the MAC clause. 

Third , the suggestion has been made that I discouraged Mr. Lewis from making required 
disclosures to the public markets about losses at Merrill Lynch. That simply did not 
happen — and Mr. Lewis has accordingly denied it unequivocally in testimony before this 
Committee. Mr. Lewis said, “[njeither Secretary Paulson nor the chairman of the Federal 
Reserve, Mr. Bemanke, ever told me not to disclose something that we publicly — that we 
felt should be publicly disclosed.”’ And, he further stated that, “[djuring all of that time 


* E-mail from J. Lacker, Dec. 20, 2008, BOG-BAC-ML-COGR-00020. 
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there was never, ever a time that the Federal Reserve or the Treasury Department told me 
that we should not disclose something that we thought would be a disclosable event.”'® 

As Mr. Lewis recounted, he did request a letter from me confirming government support, 
and I declined to provide it. In doing so, I told him that a letter would be vague and 
unsatisfactory because no program had yet been developed. For example, we had not 
determined the size of the potential program, the type of equity it would use, or which 
assets it would involve. I also told him that if Treasury provided a letter, then Treasury 
would publicly disclose it. I did not — nor to my knowledge did anyone at the Federal 
Reserve or Treasury — tell Mr. Lewis not to disclose any information to the public 
markets, including Merrill Lynch losses, that Bank of America believed it was legally 
required to disclose. 


Although attention has recently focused on brief moments of stress during the events of 
December 2008, those moments are not foremost in my recollection. What I recall most 
vividly is a nation faced with the threat of an unparalleled economic crisis and the efforts 
of the men and women from both the public and private sectors who worked hard to steer 
our country away from that precipice. It was my privilege to work with them, and I am 
proud of what we accomplished. 

The programs we put in place at the height of the turmoil continue to provide critical 
support to our financial markets. As the markets stabilize and begin to recover, we are 
now entering a critical phase of reforming our regulatory system so a crisis like this never 
happens again. There are many parts of our fragmented regulatory system that must be 
reformed, reshaped, and reconstituted, so that lines of authority are clear, regulators can 
make decisions, and no institution can exploit seams in the system. Among the most 
important steps we must take is the creation of a resolution authority so that large, inter- 
connected institutions can fail without a systemic impact. I began calling for such 
authority last summer, and I applaud the recent proposal to that effect put forward by 
President Obama. Had the government had such authority in early 2008, three of the 
important events that rattled markets — ^Bear Steams, Lehman Brothers, and AIG — could 
have been handled very differently, with far less impact on the stability of our financial 
system and our economy. 

I urge all of you to move quickly and thoughtfully to build a regulatory framework that 
gives government the appropriate authorities to intervene and facilitate the orderly wind 
down of a systemically important institution, and to make the other reforms necessary to 
create a coherent, flexible regulatory structure. I urge you to build a stmcture where 
regulators have clear accountability for market stability, institutional safety and 
soundness, and consumer and investor protection. And I urge you to build a stmcture 
that can meet those objectives even as innovation constantly brings new products and 
new business models into the market. Dynamic markets, and a flexible regulatory 
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framework that provides clear guidance to all participants, are vital to our economic 
recovery and to the restoration of American prosperity. 

Thank you, and I would be happy to answer any questions. 
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Chairman TOWNS. Thank you very much, Mr. Paulson. 

We will begin with the question period. Each Member in turn 
will have 5 minutes, of course; and I will begin. 

As you can see with the document up on the screen, Mr. Lewis 
of Bank of America claimed under oath to Attorney General 
Cuomo’s office that he would have renegotiated the deal if you 
didn’t tell him he could not do so. A lawyer says to Mr. Lewis, “you 
can always renegotiate.” Mr. Lewis says, “not when you are told 
you cannot do it.” Mr. Lewis is asked, “would you have tried to re- 
negotiate the price if you weren’t told not to do it by Mr. Paulson?” 
Mr. Lewis’s answer to that is “yes.” 

Is it true then, Mr. Paulson, that you told Mr. Lewis he could 
not renegotiate the Merrill deal? 

Mr. Paulson. It wasn’t quite that direct or specific, but I can be 
very clear that we viewed the invocation of a MAC clause, whether 
it was to renegotiate or just get out of the merger, as being very 
risky. The markets were driven by fear and uncertainty, and invo- 
cation of a MAC clause, whether it was ultimately going to be re- 
solved by the courts or be resolved by renegotiation in a share- 
holder vote, would lead to an extended and difficult process, and 
the fact still remained that we viewed the MAC clause as being an 
illegally binding contract. 

Chairman TOWNS. Was that a yes? 

Mr. Paulson. That is what I said. I said that we viewed — I 
viewed and I know the Fed viewed — that the invocation of a MAC 
clause would be a serious mistake. It would be a colossal lack of 
judgment if he invoked the MAC clause, whether it was to renego- 
tiate or whether to go through the courts. 

Chairman TOWNS. I am still trying to find out whether that was 
a yes or a no? 

Mr. Paulson. Well 

Chairman Towns. “Maybe” is not allowed. 

Mr. Paulson. Did I order him directly? It wasn’t that direct. But 
I did say I thought invoking the MAC clause would be a colossal 
lack of judgment. There was no sound legal basis for it, and the 
distinction between invoking the MAC clause to renegotiate or go 
to the courts was one that for all practical purposes was not a sig- 
nificant one. 

Chairman Towns. Let me say, if he had invoked the MAC 
clause, wouldn’t that be a colossal lack of judgment on his part, 
and wouldn’t this have jeopardized his own bank and the American 
economy if he had exercised the MAC? 

Mr. Paulson. Yes. Yes, Mr. Chairman. It was the view of very 
experienced Federal Reserve lawyers that there wasn’t a sound 
legal basis, and it is my understanding that there is no instance 
where a Delaware court has let a company use a MAC clause to 
get out of a merger. 

This particular MAC clause even had a carve-out which carved 
out changes due to market conditions. 

Chairman Towns. My concern is, if you had those concerns, why 
didn’t you just fire him? 

Mr. Paulson. Well, I would say this. Remember, Mr. Lewis did 
not invoke the MAC clause. He did not do something that showed 
a colossal lack of judgment. Mr. Lewis was considering this and his 
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board was considering this and they decided to fulfill their contract 
and acquire Merrill Lynch. 

Chairman Towns. You know, it seems to me that if he had this 
lack of judgment, how could you give him $20 billion? It seemed 
to me you would have just forced his hand at that point in time 
and pushed him out. 

Mr. Paulson. Mr. Chairman, I am making a distinction between 
an action that he might have taken which he didn’t take. If he had 
taken an action that showed a lack of judgment, I think then the 
regulator would have been irresponsible if the regulator didn’t push 
him out. But he did not take that action, and they fulfilled their 
contract, and they acquired Merrill Lynch. 

Chairman TOWNS. I am running out of time here. Did you call 
Mr. Lewis or did he call you in reference to this deal? 

Mr. Paulson. In which of these calls? 

Chairman TOWNS. Is it true that Mr. Lewis called you in Decem- 
ber 2008, and asked the government to get involved in the Merrill 
Lynch deal, or did you call him? 

Mr. Paulson. No, the first time we heard of this was a call from 
Lewis. So on December 17th, I heard from a member of my staff 
that he would be calling, and then I got a call from him, and he 
said that he and his board were concerned to learn of the extent 
of Merrill losses which he had become aware of very recently. 

Chairman TOWNS. My time has expired, but let me just ask you 
this before we go on. Is it true that Bank of America first brought 
up the bailout? Did they bring up the bailout to you, or did you 
bring up the bailout to them? 

Mr. Paulson. Bank of America came to us with their concerns 
about their losses and their concerns about going ahead with the 
acquisition. And in terms of the bailout, I am not — I prefer to use 
the word “rescue.” But whatever word we use, that this came out 
of discussions, because we had very much — at least I think we 
had — an alignment of interests. Because my concern was the Amer- 
ican people, and I took a look at the losses that I heard coming 

Chairman Towns. Pull the mic a little closer to you. 

Mr. Paulson. I am sorry. 

So, as I said, the rescue came out of discussions; and I believe 
it was the view of the government that the Fed and Treasury — that 
when these announcements were announced, that they would truly 
shake the market were it not for some form of government support 
being in place. So we felt that we needed that in place in order to 
keep the system intact. 

Chairman TOWNS. Let me just say we will continue to go on a 
second round. 

I yield to the Congressman from California, the ranking member, 
Mr. Issa. 

Mr. IsSA. Thank you, Mr. Chairman. 

Mr. Paulson, with our previous two testimony witnesses, obvi- 
ously, Chairman Bernanke found himself in an odd situation of 
saying, although Mr. Cuomo had said that the threat that you had 
said — and I will quote it as best I can from his letter — Secretary 
Paulson has informed us that he made the threat at the request 
of Chairman Bernanke. 
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That came from Cuomo’s office. I apologize that his work was a 
little sloppy. We get a letter, but there is no transcript, there is no 
written records, so we have to take his interpretation of your state- 
ments, and that is one of the reasons you are here today. 

We also dealt with Ken Lewis, who came here with a situation 
in which he had received a threat by your own statements and yet 
he had to say that the threat was not the reason that he went 
through with the bad deal. For if he had said that, then the Ohio 
pension funds and others that have sued saying that the merger 
diminished their asset value in Bank of America would have in fact 
had their lawsuit go forward much more readily. 

So each of you before you have been in an odd situation. You are 
uniquely positioned to help us. One, you have told us, yes, you did 
issue the threat. Two, you believed that it was reasonable. 

I want to put it in perspective just for a moment, perhaps for his- 
torical purposes, and go back to the first Gulf war in 1990 in which 
Margaret Thatcher said to President George Herbert Walker Bush, 
“don’t go wobbly on me, George,” when she felt that he was not pre- 
pared to pursue a war against Saddam after he invaded and bru- 
tally treated the people of Kuwait. 

This was not a war, but this was an emergency situation. Your 
threat is admitted. Your threat was because you felt that there was 
clearly disaster if they didn’t go forward with it. After one more 
thing I would like to ask you to elaborate on that and how Mr. 
Cuomo came to give us the line he did. 

My understanding is, had the MAC clause been completely valid, 
had Ken Lewis renegotiated, had they agreed to a new term or to 
a breakup, isn’t it true that in fact we would have had a long pe- 
riod of time while statutory notice for stockholders and a stock- 
holder vote occurred? 

Mr. Paulson. Yes. If there had been a renegotiation period, 
there would have been an extended period and there would have 
been a revote, is my understanding. 

Mr. ISSA. Isn’t it that which is at the center of why you issued 
the threat and why Ken Lewis ultimately decided that the damage 
from that period, even if he got a better price or broke it, either 
way could be disastrous to both firms? 

Mr. Paulson. Well, the reasoning again, I don’t — Ken Lewis 
didn’t characterize it as a threat, and I 

Mr. IssA. Actually, he did characterize it as a threat. He man- 
aged to say that he didn’t feel threatened while receiving a threat. 

Mr. Paulson. I prefer to characterize it as me explaining the 
Fed’s supervisory authorities to him. In any event 

Mr. IssA. I like Margaret Thatcher’s way of doing it. 

Mr. Paulson. However we characterize it, the concern that I had 
was that the MAC clause wasn’t a legally viable option. There is 
no precedent for it. There is no basis for it. So doing that would 
have just — would have then — it would have shown a lack of judg- 
ment, and I think it would have really undermined the viability of 
B of A and Merrill Lynch and the financial system. 

Mr. IssA. Going back to Mr. Cuomo’s characterization of what 
you had to say, if you can help us, if you will, thread the needle 
between these two; and before my time is up I want to ask one 
other question, sort of an easy one. Would you say that effectively. 
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no matter what the reason, the viability of the MAC, you were say- 
ing the equivalent of what Margaret Thatcher said to George W. 
Bush, which is, “stay the course; get this done; it is better to do 
it right now than not.” 

Mr. Paulson. Let me go to explaining the confusion with Sec- 
retary Cuomo’s office. It is really quite simple, because the Fed had 
invoked a privilege that kept me from recounting my conversation 
with Ben Bernanke to Cuomo’s office. So if it hadn’t been for that 
Fed privilege, I would have told and would have said to Attorney 
General Cuomo’s office exactly what I am saying here today. So I 
think it is really quite understandable, you know, this discrepancy 
in light of the Fed privilege. 

And right after Attorney General Cuomo’s letter came out, I 
made a public statement where I said that my prediction of what 
could happen to Lewis and the board, that was for me, those were 
my words, but it was based upon what I understood to be the Fed’s 
very strong opposition to B of A renouncing the deal. 

Now, to your last question, I was attempting to send a very 
strong message to Ken Lewis in terms of how strongly the Fed and 
Treasury viewed this matter. And it wasn’t just the words about 
the Fed’s supervisory power and the other language which I pre- 
sented at that time, again, a very strong message on the lack of 
the MAC being a legally viable option, a very strong message on 
it being a lack of judgment, and a very strong message on what I 
believed and what the Fed believed this would do to Bank of Amer- 
ica and Merrill Lynch and the financial markets. 

Mr. ISSA. Thank you. 

Thank you, Mr. Chairman. 

Chairman Towns. Thank you very much. 

I now yield 5 minutes to the gentleman from Ohio, Mr. Kucinich. 

Mr. Kucinich. Secretary Paulson, in your testimony you justified 
telling Mr. Lewis that the government might remove Bank of 
America management if they terminated the deal to acquire Merrill 
Lynch. You state, “Such an action would show a colossal lack of 
judgment and would jeopardize Bank of America, Merrill Lynch 
and the financial system.” 

Mr. Secretary, if a lack of management judgment merits decisive 
governmental action, what about potential violations of the law? 

Mr. Paulson, were you aware of concerns felt at the Fed and 
Treasury that Ken Lewis’s management team failed to do due dili- 
gence in acquiring Merrill Lynch and possibly violated securities 
laws by withholding material information from his shareholders to 
get the vote for the merger with Merrill? 

Mr. Paulson. I have become aware from some of the e-mails that 
this committee has released and other documents. 

Mr. Kucinich. Did you know at that time? 

Mr. Paulson. That there were concerns. And I know there were 
some concerns 

Mr. Kucinich. At that time, did you know, Mr. Secretary? 

Mr. Paulson. By staff members, some concerns at that time 
along the lines of what you expressed on due diligence. I had not 
heard concerns at that time about securities laws. 
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Mr. Kucinich. Now, Chairman Bernanke testified here that he 
shared those concerns about Bank of America’s management. Did 
you share the concerns with anyone? 

Mr. Paulson. In terms of concerns about Bank of America’s 
management? Here is what I would say about management. Con- 
gressman, I have been involved and was involved in at least three 
situations when I was at Treasury where CEOs were replaced: 
Fannie, Freddie, AIG. 

Mr. Kucinich. Let me ask you this on that point. In 2008, did 
you ever inform the management of any systemically significant 
bank that they would be forced out for any reason? 

Mr. Paulson. Well, I would say this. Here is the calculus. You 
have to ask yourself, is this management capable of running the 
firm and is there someone else there or someone else you know of 
that can do a better job? And I would say that these large, complex 
financial institutions are not easy to run, and it is not easy to find 
strong people to run them during a financial crisis. 

Mr. Kucinich. I just want to say this, Mr. Paulson — and we have 
limited time here, so I appreciate you answering these questions. 
The investigators of this committee have reviewed tens of thou- 
sands of pages, including notes of conversations you participated 
in, where the Federal Reserve response to Bank of America’s prob- 
lems was crafted. These documents clearly show that you were an 
advocate of aggressive fiscal responsibility. You advocated for a 
large cash injection, a very large asset protection plan. But no- 
where in these documents did we find evidence that you advocated 
for holding Bank of America’s management accountable for failing 
to do due diligence and for withholding potentially material infor- 
mation from shareholders. 

So, Mr. Secretary, did you in fact advocate for requiring such ac- 
countability as a condition of the bailout you were developing? 

Mr. Paulson. I advocated the accountability we put in place 
which was we treated Bank of America like Citigroup. We treated 
them differently than those that went to the TARP the first time. 
So we had tougher restrictions on executive comp, and we had pro- 
visions on foreclosure mitigation. 

But in terms of replacing the CEO, in this situation it was my 
judgment and it was the judgment of the regulator that it was ap- 
propriate to keep Mr. Lewis — that this is a decision that is made 
by the board of directors and for regulators to come in and decide 
to replace him, we didn’t think that was appropriate. 

Mr. Kucinich. Mr. Paulson, as you know, invoking the MAC, 
however ill-considered it would have been, was not against the law. 
Meanwhile, Bank of America’s decision to withhold material infor- 
mation about a merger from shareholders and their failure to do 
due diligence are potential violations of law. Perhaps you can ex- 
plain to this committee how a Secretary of the Treasury can justify 
punishing an unwise but lawful act, while ignoring potentially ille- 
gal ones? 

Mr. Paulson. Well, in terms of legality 

Mr. Kucinich. Could you speak closer to the mic? 

Mr. Paulson. I would say, in terms of legality, I certainly don’t 
feel qualified to sit here and opine on whether there was an illegal 
action, and I certainly have not seen evidence of an illegal action. 
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and that is in terms of the relationship between B of A and the 
capital markets and the relationship between B of A and the SEC. 
I think that is a matter for others to opine on. 

Chairman Towns. The gentleman’s time has expired. 

I now yield to the ranking member, Mr. Jordan. 

Mr. Jordan. Thank you, Mr. Chairman. 

I think as I look at this and as most people look at this, they see 
a clear pattern of deception and intimidation. I don’t think there 
is anyone in this room who doesn’t believe that you guys intimi- 
dated Mr. Lewis. 

I think it starts at the October 13th meeting when you called the 
nine biggest banks to Washington. They didn’t know what the 
meeting was about. The whole meeting took 45 minutes. You slide 
a piece of paper across. They have to sign it and write in the 
amount of TARP money they are going to take. And I think it con- 
tinues. 

But my biggest concern is this — again, what I have said is a pat- 
tern of deception. Because, I mean — and this is the concern. I think 
the American people need to see this situation, because it sheds 
light on where we are headed. 

We have a car czar, pay czar, 21 other czars. We have an auto 
task force. We have unprecedented involvement by the government 
in the private sector. And coming soon to families across America 
we have this comparative effectiveness board that is going to decide 
what kind of health care you are going to get. So it is important 
we see what happens when you give this kind of involvement to the 
Federal Government. 

So I want to walk you through a series of things that took place 
in this acquisition and then ask you a question at the end. 

First of all, I want to start with what some people would describe 
as an exaggeration. You said the world was going to end, every- 
thing was going to be terrible if in fact this deal didn’t get com- 
pleted. Yet there are people at the Fed like Mr. Ashcraft, who said 
the doomsday predictions were “a little over the top.” 

You timed the release of information so you kept the American 
public in the dark. You only gave verbal assurances to Mr. Lewis. 
You wouldn’t put anything in writing. You didn’t want that out. 
You made sure that Ken Lewis’ testimony to Attorney General 
Cuomo, he said Mr. Paulson said we don’t want a disclosable event. 
We have the Angulo e-mail that says, if Merrill decides to file 
early, we want to steer Merrill to a later filing. 

So you controlled when the American people could get this infor- 
mation, even though you are using $700 billion of their money. You 
deceived the regulators. 

We have the Attorney General’s letter to Congress, “Secretary 
Paulson did not keep the SEC chairman in the loop during discus- 
sions and negotiations with the Bank of America.” 

The Office of the Comptroller of the Currency was also kept in 
the dark. We have e-mail from Brian Peters from the New York 
Fed where he is talking about an upcoming conference call: “Given 
the presence of the OCC on the call, I think we should not discuss 
or reference the call with Ken Lewis and Secretary Paulson.” 

Maybe most importantly, and I just want to read from — our staff 
did good work — I want to read from the memo they put together. 
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You kept the Financial Stability Oversight Board in the dark as 
well. Let me just read this: “Not only did Mr. Paulson and Mr. 
Bernanke deliberately keep the SEC and OCC in the dark about 
events at Bank of America and Merrill Lynch,” you also failed to 
raise the issue at two consecutive meetings of the Financial Stabil- 
ity Oversight Board which Congress established to bring oversight 
to TARP. According to the minutes of these FSOB meetings, it was 
not until the January 15th meeting that you and Mr. Bernanke in- 
formed the board of the government’s plans for additional bailouts 
of Bank of America in connection with the Merrill Lynch merger. 

So, again, you claim that failing to force the merger would have 
had catastrophic effect on financial stability, yet it wasn’t worth re- 
vealing to the Financial Stability Oversight Board. So financial in- 
stability is going to happen, but you are not going to reveal what 
is going on to the Financial Stability Oversight Board. 

Then the last example I would point to is one I started with. Go 
back to the October 13th meeting. You deceived the banks involved 
with this. I mean, this is based on Ken Lewis’ testimony, and I 
have asked this question, talked about this with Ken and Fed 
Chairman Bernanke. 

You called the nine biggest banks to Washington. They don’t 
know what the meeting is about. The whole meeting takes 45 min- 
utes. He described the meeting. They sat on one side. You and Mr. 
Geithner and Mr. Bernanke and Ms. Bair sat on the other side, 
and you basically tell them they are going to take TARP money, 
like it or not. 

So I have one question, and I think this is critical. That was on 
October 13th, that meeting. I want to go back to October 3rd, be- 
cause that is when this whole thing started. 

When we started down this bailout road, this bailout fever that 
has grabbed Washington, it, frankly, started on October 3rd when 
the Congress of the United States decided to give you $700 billion 
of taxpayer money; and the whole premise of that action was that 
you were going to take that money and you were going to go buy 
the troubled and toxic assets. You were going to clean things up, 
and things were going to get back on the right track. And yet, to 
date, the Treasury has not purchased those assets. 

So I want to know, when did you know that you could not be able 
to do what you told Congress? I remember sitting in on the con- 
ference calls with you and Mr. Bernanke. I remember when you 
came in front of lawmakers and you talked about we are going to 
buy these troubled assets. And yet less than — actually, 10 days 
later, you had changed direction completely and instead just in- 
jected capital into the institutions. 

So did you deceive the Congress before the October 3rd vote, Mr. 
Paulson? 

And, again, it is a pretty clear pattern of what has taken place. 

Mr. Paulson. Well, unfortunately, I don’t think I have time to 
respond to every question you asked or every statement you made, 
many of which I disagree with. But let me get to the TARP, be- 
cause I think that is critical. 

We went to Congress and asked for authority to buy liquid as- 
sets. We also recognized we needed flexibility, and we worked with 
Congress to make sure that we had the flexibility to deal with 
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whatever we had coming at us. Congress, I believe, knew they were 
giving us this flexibility, and thank goodness they did give us that 
flexibility. 

Now, what happened in the last few days before we got the 
TARP legislation which passed on October 3rd and in the week 
after we got the TARP legislation, the markets continued to freeze 
up. We had a whole series of bank failures overseas. Five or six dif- 
ferent countries had to intervene to rescue their banks. 

Market participants were clamoring for us to do something 
quickly. We needed to do something quickly. And the way we were 
able to do something quickly and make a difference and make a 
dramatic difference and prevent something very dire from happen- 
ing was to make the change and inject capital. 

I would say one other thing. I think subsequent events have 
proven unequivocally that there is not an easy, quick way to pur- 
chase illiquid assets. So when did I come to the conclusion that we 
would — we needed to move and do something? It was sometime 

Mr. Jordan. Sometime between October 3rd and October 13th, 
obviously. My question is, was it before October 3rd? 

Mr. Paulson. It wasn’t — I would say 

Mr. Jordan. Would you disagree — wouldn’t you say that the 
main point that you and Mr. Bernanke sold — and I didn’t go along 
with this. I thought it was a crazy thing. The main thing you sold 
to the Congress of the United States was we were going to go in 
and buy these toxic, troubled assets? Would you agree? That was 
the main point, and it changed in 10 days. 

Mr. Paulson. Well, let me say this. That was the main thrust, 
and that is what we talked about. But we, from the beginning, 
wanted flexibility. Congress wanted to give us flexibility. It was 
very good that Congress gave us flexibility. 

Chairman Towns. The gentleman’s time has expired. 

I now yield to the gentleman from Pennsylvania, Mr. Kanjorski. 

Mr. Kanjorski. Thank you, Mr. Chairman. 

Mr. Secretary, I am not sure that the committee here isn’t hav- 
ing this examination to find out whether we could promote the 
shareholders’ interests at Bank of America. That seems to be what 
you potentially violated. But I am going to give you an opportunity, 
since this is your first testimony before the Congress, to be a little 
more explicit and descriptive of the situation that happened from 
September 15th to the 18th and then on October 3rd by act of Con- 
gress and processes that were taken. 

You heard my colleagues on the other side seem to suggest that 
you overreacted, that there was an exaggeration of difficulty, and 
that in some way abuse of power occurred on behalf of yourself and 
the President and this Congress in acting precipitously in the fall 
of 2008 in this disaster. 

Now we have had the occasion to have Chairman Bernanke be- 
fore this committee and before the Financial Services Committee 
three or four times, and I always ask the question of him to make 
sure we restate that picture and that the American people have a 
chance to understand what happened. I daresay for criticism, I 
think both yourself and Chairman Bernanke and the new Secretary 
of Treasury have failed to inform adequately the American people 
as to what meltdown meant. I remember those vital days and some 
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of those meetings and telephone conference calls that we all partici- 
pated in and some of the descriptions. 

I don’t want to provide that testimony, but I am hoping that 
maybe you may remember whether questions of law and order 
were asked, whether questions of the capacity to feed the American 
people for what period of time were asked. I am not going to say 
what I remember the answer to be, but I think when you give the 
description now, something dire had to be stopped from happening. 
That is great for you to understand that and those of us that were 
there, but that doesn’t mean a damn thing to the American people. 
And as we move through this, you can see that committee members 
here don’t quite understand what the situation of September, Octo- 
ber, November, and December 2008 was like. 

Please take moments now to describe as fully in detail as you can 
what were the projections that could happen to not only the United 
States but the world in a period of 24 hours, 48 hours, 72 hours, 
and how that would comport to what life would be like if no action 
were taken. 

Mr. Paulson. Congressman, thank you for the question. 

One of the issues we dealt with at the time was the more explicit 
we were and more graphic we were the more this would terrify the 
American people and lead to an even greater economic problem. So 
as we were attempting to explain this, there was this conflict. We 
didn’t want to overly scare people and make it worse. 

Mr. Kanjorski. Now — scare people. Tell them the truth. We 
have to deal with the American people now and some of our fellow 
members who think that this was a facade of some sort, that it 
didn’t really happen, that we weren’t in jeopardy. 

Mr. Paulson. Well, if you have a situation where the banking 
system is frozen and money can’t move between financial institu- 
tions, what ultimately happens is that every business, even busi- 
nesses that seem to be solid and small businesses across America, 
will not be able to fund their inventory. They won’t be able to meet 
their payroll. You will have — when a financial system breaks down, 
the kinds of numbers that we were looking at in terms of unem- 
ployment was much greater than the numbers we are looking at 
now, people in the streets. 

And, of course, around the world it is very significant. Because 
I remember talking with, for instance, German leaders who were 
explaining to me that people in the old east were unhappy with the 
big discrepancies in wealth but they at least believed in the system 
and believed in some form of market-driven capitalism, but that if 
we had a meltdown of the system it just could lead to chaos or peo- 
ple even questioning the basic system. 

So there was 

Mr. Kanjorski. Let me put it a little more succinctly, because 
we are running out of time. 

Mr. Paulson, I was in New York the other day and had this very 
discussion with a lot of your former colleagues on Wall Street; and 
we talked about what would happen if the President, yourself, and 
the Congress did not take action. The one member I remember sit- 
ting at the panel described it — he said that the people that talked 
about we would have gone back to the 16th century were being op- 
timistic. 
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Mr. Paulson. Well, I try not to use hyperbole and explain some- 
thing that is impossible to ever prove now that it didn’t happen. 
But at least I believe, when we had this debate, I had some people 
say, listen, look at everything that has been in place since the 
Great Depression. We certainly couldn’t go through that again. 

I looked at it the opposite. When I looked at a world where infor- 
mation can flow, money can move with the speed of light electroni- 
cally, looked how fast this liquidity went, looked at the ripple effect 
and looked at how when a financial system fails a whole country’s 
economic system can fail, I believe we could have been gone back 
to the sorts of situations we saw in the depression. 

I remember asking Ben Bernanke what he thought the world 
would look like. 

And he said, well, just take a look at what happened in the De- 
pression. 

But I didn’t spend a whole lot of time thinking about that, be- 
cause I knew it was going to be very bad, and I never wanted to 
experience very bad. I didn’t want to ever get to the point where 
we could, where we could really understand it. 

Chairman Towns. Your time has long expired. 

Mr. Kanjorski. Thank you, sir. 

Chairman Towns. Let me move to Mr. Burton of Indiana. 

Mr. Burton. Mr. Paulson, there are those of us that don’t agree 
with your analysis that going about solving this problem was the 
correct way. You know, you talk about a meltdown, we have 9.5 
percent unemployment right now. If you take into consideration 
those who are working part-time or who are getting unemployment 
compensation, it’s closer to 16.5 percent. There was an article in 
the Wall Street Journal. 

So you are talking about you guys saved the economy and saving 
the world. We do have a meltdown going right now. And if you 
don’t believe it go out to Indiana and look at some of the parts of 
my district. 

Let me ask you a couple of questions. First of all, I asked Mr. 
Bernanke if he talked to you about telling Lewis if they used the 
MAC clause, that they were going to be fired, and he said he didn’t 
give you any instruction or say anything to you about that. And yet 
when you spoke, you said that, in your testimony, you said you 
were confident that was a strong opinion of the Federal Reserve. 

How did you know that? I mean, there must have been some 
communication. How did you know that you were confident that 
was their position? 

Mr. Paulson. I would say two things here. First of all, you are 
right that I do not remember Ben Bernanke ever suggesting to me 
that the Fed 

Mr. Burton. You don’t remember? You know, Mr. Bernanke said 
the same thing. He said he didn’t remember. 

Mr. Paulson. But what I do, so you asked where I came away 
with that view. 

Mr. Burton. Yes. 

Mr. Paulson. And I participated in a number of meetings and 
calls where Chairman Bernanke participated, there were lawyers 
from the Fed, staff members from the Fed, people from Treasury. 
And I came away from that, those calls with that understanding. 
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Mr. Burton. Well, who — wait a minute. Wait. Well, if you came 
away from that from those phone calls 

Mr. Paulson. Let me just, let me just 

Mr. Burton. No, listen. Just a second. If you came away from 
that from those phone calls, somebody must have said, “hey, we 
can’t let them do this.” And I would suggest that it might have 
heen Mr. Bernanke. 

Mr. Paulson. Well, what I would say to you, I do not know 
whether someone in those conversations or calls expressly said it 
or if my understanding came from just the tone and the forceful- 
ness of 

Mr. Burton. You know, you are a very smart man. I don’t think 
anybody is buying what you are saying right now. I mean you guys 
were on a phone call, there was a number of conversations and e- 
mails, and you are saying that you didn’t get any suggestion from 
Mr. Bernanke that he wanted you to let them know they were 
going to be fired if they didn’t do what you said? 

Mr. Paulson. I said I clearly came away with the understanding 
that this committee has, which was substantiated by the e-mails 
that have been released and some of the other things, that was the 
view of the Fed. 

But I also don’t remember Ben Bernanke ever talking about that 
possibility with me. 

Mr. Burton. It’s interesting that both and you Mr. Bernanke 
can’t remember. 

Let me just read something here that really concerns me. First 
of all, they expected a $9 billion liability, and a few days later they 
found it wasn’t $9 billion but $12 billion. And so they were very 
concerned that they weren’t going to be able to swallow all of that, 
and that’s why they said they wanted to change and wanted to use 
the MAC provision. And you didn’t want to make that public. 

You didn’t want to make any of this public. Why not? 

Mr. Paulson. Well, let me say to you that is not a fact. The 
only — this came up in connection with Ken Lewis asking me for a 
letter from Treasury. And what I said to him about a letter from 
Treasury, I said, “Ken, we do not have any kind of a specific agree- 
ment here. We haven’t decided on the size of the program, the dol- 
lar amount. We haven’t decided on how many assets.” And so if I 
gave a letter, all I would be saying is what I have already said pub- 
licly, which is that BofA is systemically important and that we are 
committed to not having a failure. 

So — let me just finish here. 

Mr. Burton. Don’t use up all my time. 

Mr. Paulson. So what I said was just the opposite. I said if I 
give you a letter of disclosure 

Chairman TOWNS. Mr. Paulson, please pull the mic closer to you. 

Mr. Paulson. Oh, sorry. If we give you a letter we disclose it is 
what I said to him. 

Mr. Burton. Here is what was said in testimony. Bernanke and 
Paulson insisted that Lewis relied solely on their verbal assurance 
of more support because, as Paulson told Lewis in a written pledge, 
“would be a disclosable event, and we did not want a disclosable 
event.” 

And he goes into more detail than that. 
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Mr. Paulson. Well, let me say Lewis has testified clearly before 
this committee that I never, ever suggested to him that he delay 
any disclosure. What I said to him was something I would expect 
you all would agree with, which is if we are going to issue a letter 
from the Treasury, I am not going to issue a letter without disclos- 
ing that letter, and I don’t see the point of a letter because we have 
no specific agreement. There’s nothing to write down. We don’t 
have the size of the program, we don’t have the dollar amount, and 
we have already publicly said 

Mr. Burton. You gave him verbal assurance, but you wouldn’t 
put it in writing? 

Mr. Paulson. I gave him verbal assurance that we were commit- 
ted to working to get something done. 

Mr. Burton. Why didn’t you want to put it in writing? I mean, 
there are several places where he says that you would not allow 
it to be put in writing. You didn’t want people to know, you didn’t 
want public disclosure. Why not? 

Mr. Paulson. I attempted to answer. I will answer it one more 
time for you, sir 

Mr. SouDER. Mr. Chairman, may we ask the witness again to 
speak in the mic again? I can’t hear Mr. Paulson. 

Mr. Paulson. I am sorry. I had already said publicly, as had the 
Fed, that we were committed to working to prevent the failure of 
any systemically important institution, and Bank of America was 
one. 

Now going beyond that, we had made it clear that we were going 
to be working with him to develop a support program. But we 
didn’t have a size, we didn’t have the amount of assets that would 
be covered, we didn’t know what form of equity and how much. We 
had nothing definitive to say. 

And so I said I don’t see how a letter is going to be meaningful 
or helpful. But if I give you a letter, we are going to disclose it. 
And then that got twisted around to say I didn’t want a disclosure. 

Mr. Burton. I know my time is up. Let me just read one thing 
real quick, Mr. Chairman. Here is what he said. 

I was instructed that, “We do not want a public disclosure.” That 
is what he said fiat out. 

Mr. Paulson. Well, he has testified something different before 
this committee. 

Mr. SoUDER. Mr. Chairman. 

Chairman TOWNS. I am sorry, his time is expired. 

Mr. SouDER. Well, I have a procedural question, that Mr. 
Paulson clearly is moving back and forth. Is there enough slack in 
the mic so that the mic could be pulled more to the edge of the 
table? If you could pull it back in that direction. Thanks. 

Chairman TOWNS. Thank you very, very much. 

Mr. Paulson, we are having problems hearing you. 

Mr. Paulson. Yes. OK. 

Chairman TOWNS. The gentleman from Massachusetts, Mr. 
Lynch. 

Mr. Lynch. Thank you, Mr. Chairman. 

Mr. Secretary, I want to go back to the line of questioning sug- 
gested by Mr. Jordan of Ohio. I also sit on the Financial Services 
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Committee. You testified at least a half a dozen times before that 
committee prior to the TARP vote. 

You did indeed, in all of your testimony, along with Mr. 
Bernanke, express the intent, the central intent of this TARP Pro- 
gram was to buy toxic assets to get the economy moving again and 
to get folks lending again, and you pounded away at that central 
theme. 

And what Mr. Jordan was saying that a matter of days went by 
and you changed completely the focus of that program. Now, in my 
opinion, you misled Congress. When you were asked by Mr. Bachus 
in the Financial Services Committee, he said, wouldn’t it be more 
impactful, I am paraphrasing, to just inject the money directly in 
the banks? 

And what was your response? 

Mr. Paulson. I believe I said right there 

Mr. Lynch. You said that wouldn’t work. You dismissed that. 
You dismissed that in open committee. 

Mr. Paulson. Right. 

Mr. Lynch. Which led Members of Congress to believe that you 
weren’t going to do that. Now hear me out. If you had come up 
with here with Mr. Bernanke and said, “I have a plan, I want to 
take $800 billion in taxpayer money and I want to give it to my 
pals in the nine biggest banks in America,” how many votes do you 
think you would have up here? 

And that’s why. That’s why I believe you have misled Congress. 

Let me ask you something else. This conversation that you had, 
you had a conversation December 26th — 22nd, I believe it was, 
with Mr. Lewis. According to his testimony, you were on a bike 
ride, and he says that you spoke to him, you were on a bicycle, he 
was able to catch up to you. 

Mr. Paulson. Which date was this? 

Mr. Lynch. I am sorry? 

Mr. Paulson. What date was this? 

Mr. Lynch. December 21st or 22nd. I actually have it in my 
notes here. 

Mr. Paulson. I happened to be out skiing. It would have been 
an interesting bike ride. 

Mr. Lynch. Well, he is saying you are on a bike. Well, whether 
you were on skis or on a bicycle, that’s not important. I want to 
know what you said. What did you say to him directly? Give me 
the gist of this conversation, paraphrase it if you must, but tell me 
what you said to him. 

Mr. Paulson. Which conversation on the 21st because I had two 
conversations with him on the 21st? 

Mr. Lynch. Well, the one in which he says that you stated that 
there was a real threat, the real possibility, I won’t use the word 
“threat,” that he could be removed and the board could be removed 
under the emergency Fed power, not by Treasury. That conversa- 
tion. 

Mr. Paulson. OK. This conversation was one where I said to 
him. No. 1, that the Treasury and the Fed have communicated pub- 
licly that we are committed to prevent the failure of systemically 
important institutions and Bank of America definitely is one. No. 
1 . 
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Second, that we believed that the exercise of a MAC clause would 
show a lack of judgment and, if he did so 

Mr. Lynch. This is what you said to him. 

Mr. Paulson. Yes. And if he did so, it could destabilize both — 
destabilize Bank of America, Merrill Lynch, and the financial sys- 
tem. And under those circumstances, the Federal Reserve could re- 
place management and board. 

Mr. Lynch. Did you have a conversation with Mr. Bernanke 
prior to this that you were going to have this conversation and put 
it on the line like this? 

Mr. Paulson. I had — the conversation I had with Ben Bernanke, 
I did have a conversation before this with Ben Bernanke. 

I had received a call from Ken Lewis, telling me that he had 
been giving more thought to the situation, and he and his board 
were increasingly concerned and were considering exercising the 
MAC clause. 

And I had a conversation with Ben Bernanke beforehand. But I 
will say to you, I had had so many conversations with Ben 
Bernanke, I have trouble distinguishing one call from another. And 
the call I had with him was not one where we were saying, “now 
let’s get our script down.” I had a conversation with Ben Bernanke, 
told him that I had heard from Lewis. And then afterwards I got 
back to Lewis with the conversation I just gave to you. 

Mr. Lynch. Let me ask you, either on skis or on bicycle, was 
anybody with you when you made this call? 

Mr. Paulson. I made the call from — no. I made the call from my 
living room in a ski cabin in Colorado. 

Mr. Lynch. And there was nobody else in the room at the time? 

Mr. Paulson. I — unless one of the kids were running through — 
or one of the grandchildren. But other than that, I think I was by 
myself. 

Mr. Lynch. All right. My time has expired. I yield back. 

Chairman TOWNS. Thank you very much. I now yield to the gen- 
tleman from Florida, Mr. Mica. 

Mr. Mica. Thank you, Mr. Chairman. 

Mr. Paulson, you just spoke about some conversations with Mr. 
Lewis, and if I could just clarify, I guess Mr. Lewis claims that he 
first learned of the $12 billion financial loss at Merrill Lynch on 
December 14th, which was 9 days after the shareholder vote. 

Now, you just testified that he called you at that point and told 
you he was strongly considering backing out. Is that what you were 
referring to just a moment ago, or was it a conversation later on 
December 21st when Lewis informed you that he was considering 
backing out because of financial losses at Merrill Lynch? 

Mr. Paulson. Well, we had 

Mr. Mica. There’s two conversations, one earlier, which is shortly 
after their board meeting, when he first indicated, and a second 
time. Do you recall? 

Mr. Paulson. Yes, there were multiple conversations. The first 
call was the first time I had any inkling of the problem, was on 
December 17th. And that’s when he called and 

Mr. Mica. Well, he said on the 14th that he called you, and 
that’s what we have information. Then there’s another conversation 
on the 21st that he was, again, very seriously moving toward get- 



42 


ting out of the deal because of what he had learned. And he said 
that is when you threatened to remove him and the Board of Direc- 
tors at Bank of America. 

Do you recall threatening him in one of those conversations? 

Mr. Paulson. Well, I don’t characterize it as a threat. I clearly 
recall on the December 21st, explaining to him that 

Mr. Mica. So you did not threaten him, either to remove him or 
the Board of Directors? 

Mr. Paulson. No. What I have testified here today is that I sure 
explained to him that the Fed could remove management and the 
Board of Directors. 

Mr. Mica. You told folks that all hell would break loose if they 
backed out of the deal; is that correct? 

Mr. Paulson. I didn’t use those words, but I sure told him it 
would be a very serious problem and it would be creating financial 
havoc. 

Mr. Mica. But there were backup plans. Were you aware of those 
backup plans? Did you disclose those backup plans or ever mention 
that you had any alternative to Lewis? 

Mr. Paulson. I don’t know what you are speaking of in terms 
of backup plans. 

Mr. Mica. Well, it’s my understanding that you had information 
relating to a possible backup plan by a British regulatory author- 
ity, and that there were backup plans if, in fact, they didn’t go 
through with the deal. 

You are not aware of any backup plans? That was the only op- 
tion? 

Mr. Paulson. I don’t know what the — ^you know, we certainly 
had — we had our TARP, and we were low on the capacity in the 
TARP. But I don’t know anything about British 

Mr. Mica. Well, I have the information here we will put in the 
record, that we have had recent discussions with BAG and ML 
Management who contend that they have the required shareholder 
support and are confident that a transaction will be approved with 
tomorrow’s vote. If approval is withheld, ML will continue to have 
access to the various facilities and programs currently in place in 
the United States. Additionally, it is reasonable to expect that ML 
would be provided necessary support to preclude sufficient systemic 
disruption. 

Are you aware of that? 

Mr. Paulson. I assume people are just — that you are just talking 
about a board report where they are talking about access to Fed 
lines or the fact 

Mr. Mica. From the Richmond Fed to the U.K.? 

Mr. Paulson. Yes, I am not aware of that. 

Mr. Mica. You are not aware. And you were never aware of any 
backup plan. The only thing — and you never threatened Lewis to 
remove him or his board? 

Mr. Paulson. You keep putting words in my mouth. I have now 
told you three times and told the committee repeatedly that, of 
course, I told Lewis that we would — the Fed had the authority and 
could replace Lewis and the board. 

Mr. Mica. So you did tell him that you had the authority to re- 
move him and the board? 
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Mr. Paulson. I told him that the Federal Reserve could replace 
him and the hoard if he pursued the course of invoking the MAC. 

Mr. Mica. And, again, for the record, you were not aware, you 
are telling this committee that you are not aware of any contin- 
gency or backup plans other than your holding Mr. Lewis and the 
board to the deal that you wanted to impose? 

Mr. Paulson. I am saying that our — my plan and my prepared- 
ness was to get ready with the support package when the company 
announced the earnings. In terms of 

Mr. Mica. Mr. Chairman, I have information contrary to what 
the witness is testifying, and I would like to ask unanimous con- 
sent that be made part of the record. 

Chairman TOWNS. Without objection, so ordered. 

[The information referred to follows:] 
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Mr. Mica. Thank you. I yield back. 

Chairman Towns. I yield to the gentleman from Illinois, Mr. 
Quigley. Congressman Quigley. 

Mr. Quigley. Thank you, Mr. Chairman. 

Mr. Paulson, I guess I want to put this in context with what 
didn’t happen with Lehman, and I believe the expression you used 
was “moral hazard,” which is the notion of bailing out institutions, 
inviting more risk taking. Is that a concept, is that a term you do 
not use any more? 

Mr. Paulson. No, I think moral hazard is a very important con- 
cept. And I do think where we have a regulatory system that’s in 
balance, and you have the wind down powers that the administra- 
tion is requesting, and hopefully Congress will pass, that lets a 
nonbank institution fail without disrupting the system, that it will 
be — that moral hazard will have more teeth in it. 

Mr. Quigley. So why was Lehman a moral hazard and not Bear 
Stearns, Fannie Mae, Freddie Mac, AIG? 

Mr. Paulson. OK, I would actually thank you for the question. 

That we, I believe quite strongly, that if we — if Tim Geithner, 
Ben Bernanke and Hank Paulson had found something legal we 
could have done to save Lehman, we would have. 

And let me explain the difference. In Lehman Brothers, there 
was a liquidity problem and a capital problem. And we were unable 
to find any buyer to come in and make the acquisition on an as- 
sisted basis or an unassisted basis. 

And so although the Fed was able to loan against Lehman collat- 
eral and did loan to help facilitate liquidation and bankruptcy, a 
Fed loan would not have saved Lehman Brothers. 

In the case of Bear Stearns, we had a buyer, JPMorgan, and 
JPMorgan then — the Fed was able to make a loan to assist that ac- 
quisition. Bear Stearns, there was a liquidity problem and a capital 
problem, and JPMorgan took care of the capital problem. They 
were able to guarantee the trading book while the merger was 
being voted on. 

AIG was a different situation because in AIG the perception at 
the time was this is a liquidity problem only, because we had — they 
had a number of stable, regulated insurance companies that were 
perceived to be well capitalized and were collateral for the loan. 

So we faced a situation in Lehman Brothers where we did not 
have — the government didn’t have wind down powers, the govern- 
ment didn’t have powers to inject capital. That came after we got 
the TARP, and we didn’t have a buyer. And so there was no power 
that we could find to solve both the liquidity and the capital prob- 
lem. 

Mr. Quigley. Did Bank of America request your assistance to 
purchase Lehman? 

Mr. Paulson. Did Bank of America? 

Mr. Quigley. Yes. 

Mr. Paulson. We went to Bank of America repeatedly and Bank 
of America asked each time for more assistance, and we had the — 
we had the private sector ready to fill the gap, but Bank of Amer- 
ica, in my judgment, was never serious about it because each time 
they showed less interest, and it turns out they were — that they 
were interested in Merrill Lynch. 
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We had another buyer, Barclays, that we thought was going to 
do the deal right up until Sunday morning. 

Mr. Quigley. Well, let me ask just one more question, given the 
short timeframe. 

Most of these other groups that were saved, AIG, Fannie Mae, 
Freddie Mac, their management was replaced. Lewis wasn’t re- 
placed. 

Was his situation different? In short, did you promise him he 
could keep his job if he did it this way? 

Mr. Paulson. Absolutely not. These are — these decisions, for the 
government to come in and take the responsibility away from the 
board and replace the board, there’s got to be a very good reason. 

And Fannie, Freddie, AIG, there was good reasons, but I also 
looked at this very pragmatically and said these are big, difficult 
institutions to run. 

Is the current CEO, is he capable of running this institution, and 
then you have to say who else is suitable to come in and run these 
institutions? 

Mr. Quigley. I appreciate it, and my time is up. I guess you 
could see how that appears to be splitting hairs of who you fire and 
who you don’t fire, and it could very easily be construed to those 
who are making these decisions in these financial institutions that 
their first course, their first thought must be that they have to lis- 
ten to whatever you say. They have to play ball, or because you 
have such discretion, you know, those who play ball keep their jobs 
and those who don’t get fired. 

Chairman Towns. The gentleman’s time has expired. 

Mr. Chaffetz from Utah. 

Mr. Chaffetz. Thank you, and thank you. Secretary Paulson for 
being here. I appreciate it. 

When this country experienced Enron, there was outrage from 
coast-to-coast, people who were not informed about the material 
things that were happening and not happening within that com- 
pany, because the shareholders were left in the dark. 

My concern is the lack of transparency to the shareholders and 
to the public at large, not only as investors, but as investors, as 
shareholders, if you will, as being taxpayers in this country. 

So the question that I have, I want to followup on Mr. Jordan’s 
question, a little deeper into why you did not share this informa- 
tion with other regulatory agencies, for instance, the SEC. Why 
didn’t you feel compelled to share information with them? 

Mr. Paulson. Eirst of all, we were working with the regulators 
that were involved with putting the financial assistance together. 
That was the effort. 

Mr. Chaffetz. But 

Mr. Paulson. But the responsibility, it is not a Treasury Sec- 
retary’s job to get between a company and the SEC, for instance, 
once you get disclosure. 

Mr. Chaffetz. My understanding 

Mr. Paulson. I have been around long enough to know these are 
critically important decisions and that’s the responsibilities of a 
CEO working with his general counsel and with the regulator. 

Mr. Chaffetz. But you were a participant on the Einancial Sta- 
bility Oversight Board. I mean, one of the requirements with TARP 
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was that the Financial Stability Oversight Board, which you had 
two meetings and you did not inform the SEC nor did you inform 
the Office of the Comptroller of the Currency. Why is that? 

Mr. Paulson. Well, let me be — because I take exception with 
that. 

After a January 8th meeting of the Financial Stability Board, I 
sat down with Chairman Chris Cox, and I explained to him, it was 
still early, we didn’t have the package together, but we were work- 
ing on it. And I gave him the details to the extent that we knew 
them at that time. 

Mr. Chaffetz. I mean, this thing was fully baked at this point. 
That was pretty late in the game. Let me go back to what — pardon 
me. Let me go back to what Attorney General Andrew Cuomo said. 
He told Congress in his April 23rd letter that Hank Paulson in- 
formed this office that he did not keep the SEC chairman in the 
loop during the discussions and negotiations with the Bank of 
America in December 2008. 

Is that true or not true? 

Mr. Paulson. Well, what Attorney General Cuomo’s office was 
talking about was that — the question was in December. I also ex- 
plained to the Attorney General in January 

Mr. Chaffetz. Again, is the Attorney General’s statement true 
or not true? I will read it to you again. Informed this office that 
he did not keep the SEC chairman in the loop during the discus- 
sions, the negotiations with the Bank of America in December 
2008. 

Mr. Paulson. In December I did not. That’s absolutely correct. 

Mr. Chafeetz. And you feel no obligation, the one agency that 
is out there as an advocate for the shareholders, you didn’t think 
that was an important effort on your part, or you didn’t feel any 
obligation to share with the SEC or other regulatory agencies, even 
the one within your own agency, the Office of Comptroller of the 
Currency? 

Mr. Paulson. I would again, let me say two things, separate it, 
because you have blurred two things. 

First of all, with regard to the relationship of Bank of America 
to the SEC, that is something that is not my responsibility. It’s not 
the responsibility of the Fed. That’s the role of Bank of America to 
work with the SEC. 

Mr. Chaffetz. But the Congress 

Mr. Paulson. But the Financial Stability Oversight Board, be- 
cause this has come up now several times 

Mr. Chaffetz. Right. 

Mr. Paulson. We did not begin to have this together until we 
brought it to the Financial Stability Board and there was a full and 
thorough airing there. 

Mr. Chafeetz. But that was so far after these deals were already 
cut. 

Mr. Paulson. These deals were not cut. These deals were not 
cut. That’s where there is a misunderstanding. There’s an under- 
standing that we are going to work to get something done, but we 
had nothing specific to bring forward. 
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And the other point I made was on January 8th, in his role as 
a member of the Financial Stability Oversight Board, I gave Chris 
Cox a briefing. 

Mr. Chaffetz. I think, Mr. Chairman, what needs to be explored 
further is that — I wasn’t here. I am a freshman. You wouldn’t have 
wanted me here because I would have voted against this TARP. I 
think it’s an absolute disaster. 

But I have to tell you that I think this Congress or the Congress 
before this did set up this Financial Stability Oversight Board to 
precisely make sure there wasn’t this audacity of arrogance that 
would be held in just one or two persons’ hands and that there 
would be more involvement from other agencies that are very rel- 
evant. 

And to exclude the one agency that is shared, that is tasked with 
taking care of shareholders I think is inexcusable and I think we 
need to delve into further. 

I see my time has expired. Thank you, Mr. Paulson, and thank 
you, Mr. Chairman. 

Chairman Towns. Thank you very much. I now yield 5 minutes 
to the gentleman from Vermont, Mr. Welch, Congressman Welch. 

Mr. Welch. Thank you very much, Mr. Chairman. Thank you, 
Mr. Paulson. 

Mr. Paulson, I was on that call, I think, in September or October 
when you informed Congress, you and Mr. Bernanke, of the dire 
condition in the financial markets. 

My understanding of what your goals were at that time were to 
do basically three things: One, stabilize the financial system; No. 
2, eventually reform the system; and No. 3, repay the taxpayer. Is 
that more or less a fair summary? 

Mr. Paulson. Yes. 

Mr. Welch. I want to go into this — and I share that concern 
about repaying the taxpayer. 

When the deal with Bank of America went through, the Federal 
Government — and you were very much a part of this — did two 
things to help in the stability effort. One was the TARP payment 
of $20 billion and. No. 2, was the asset backing of these mortgage- 
backed securities of $118 billion. 

Mr. Paulson. Yes. 

Mr. Welch. And the intention was that the taxpayer would get 
repaid on that $20 billion TARP payment. Some firms have repaid, 
Goldman Sachs, JPMorgan. And there was going to be an 8 percent 
interest rate paid to the taxpayer on preferred stock; correct? 

Mr. Paulson. Well, yes. On the second round is 8 percent. 

Mr. Welch. And then there was a $118 billion backing by the 
U.S. Government and a nonrecourse loan that provided assurance 
to the Bank of America shareholders and the owners of these secu- 
rities that the Federal Government would make good on them in 
the event that there was a collapse; correct? 

Mr. Paulson. Yes. 

Mr. Welch. And my understanding is that it was the intention 
of the Treasury Department that the taxpayers be compensated for 
providing this guarantee; correct? 

Mr. Paulson. Yes. 
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Mr. Welch. And that guarantee was going to be, as I understand 
it, in the form of a fee of about $4 billion; correct? 

Mr. Paulson. I have forgotten the precise number, but that 
sounds about right. 

Mr. Welch. That sounds about right. And that fee would be ar- 
rived at in the ordinary course of what was the customary fee for 
such a guaranteed program, correct? 

Mr. Paulson. Yes. 

Mr. Welch. Mr. Lewis is now — and you understood, in your ca- 
pacity as Treasury Secretary, that, in fact, the American taxpayer 
was on the hook to backstop those loans if they went sour; correct? 

Mr. Paulson. Well, I clearly understood that we had a term 
sheet, and that the deal wasn’t finalized yet, but we were — and 
then I left office before it was finalized. 

Mr. Welch. I understand that, but a deal is a deal and you 
shake hands and that’s all you need. Frankly, I think that’s the 
way most Americans would be, right? 

Mr. Paulson. I would say on this one, and I know where you are 
leading, I just was not — I don’t have the details because 

Mr. Welch. I am not asking the details. You, as the Treasury 
Secretary of the U.S. Government, a person filling the shoes of Al- 
exander Hamilton, would agree that when you give your word, you 
are going to keep your word? 

Mr. Paulson. I would expect we would keep the word. 

Mr. Welch. And I think you would, and I give you credit for 
that. My question is this; Mr. Lewis is apparently now saying that 
there is no deal, he didn’t sign it. Even though he benefited by it, 
he doesn’t want to pay back the American taxpayer for the benefit 
that the Treasury and the U.S. taxpayer provided. 

Is that the right thing for Mr. Lewis to do? 

Mr. Paulson. Well, I don’t know what the circumstances are. So 
I don’t know why 

Mr. Welch. I think there are a lot of things you did well, and 
I understand you were trying to stabilize the situation. 

But this, frankly, I think, is a simple yes or no. We put, “we” 
being the Treasury Department and the U.S. taxpayers, $118 bil- 
lion of our money at risk. Bank of America took great advantage 
of that because it provided stability and confidence. 

And now Mr. Lewis says he doesn’t have to pay for it because 
somebody forgot to have the term sheet signed. Is that acceptable 
to you? 

Mr. Paulson. Well, can I just explain why I am hedging on this, 
because I was part of doing a similar deal for Citigroup. 

And we had a term sheet, and then it was very difficult to get 
it done. And Citigroup wanted to get it done at least as much as 
the U.S. Government, and it was hard to get it done. 

So what I don’t know, if the circumstance was, as you presented 
it, OK, then there would be one answer. But I do not know why, 
because I wasn’t there. All I know is we had a term sheet. I left 
government, and the deal didn’t close. 

Mr. Welch. Well, here is the bottom line on that, and this is one 
of the frustrations. A lot of us voted for that program. 

Mr. Paulson. Right. 
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Mr. Welch. Because we felt it was the lesser of evils. We didn’t 
want to. And I remember you on the phone call. 

Mr. Paulson. Right. 

Mr. Welch. You actually were quite candid in saying the last 
thing in the world you wanted to do was come to the American tax- 
payer and ask for this bailout, but it was your honest judgment 
that if we didn’t do it there would be a calamity that would ripple 
across all America. 

Mr. Paulson. Right. 

Mr. Welch. So you went ahead. 

We did the same thing, in effect, with Bank of America. Now Mr. 
Lewis wants the benefit from the taxpayer commitment, the Treas- 
ury commitment, and he doesn’t want to pay. Most Americans 
think a deal is a deal and they should pay. 

Mr. Paulson. I would say that if it was a deal, I would think 
he should pay. And no one was tougher than I was in trying to pro- 
tect the American taxpayer. And no one is looking at these pro- 
grams more with hindsight more than I am in wanting to get the 
money back. 

Mr. Welch. Well, see, this isn’t hindsight. I mean, this is like 
a deal with a wink. You know, the taxpayer made a handshake, we 
are going to cover it. Mr. Lewis kind of had a wink or had his fin- 
gers crossed. 

Mr. Paulson. I don’t want to take the other side of your argu- 
ment. I am just simply being honest and saying I don’t know why 
the deal didn’t get done. A deal could not get done for two rea- 
sons — three reasons. It could not get done because it was so com- 
plex, people couldn’t figure out how to get it done because it was 
so complex or he wanted out or the government wanted out, and 
I don’t know the answer. 

Chairman Towns. The gentleman’s time has expired. 

Mr. Welch. All right, thank you very much. Thank you, Mr. 
Paulson. 

Chairman Towns. I now yield time to the gentleman from Ohio, 
Congressman Turner. 

Mr. Turner. Thank you, Mr. Chairman. Thank you, Mr. 
Paulson, for being here and your description of the environment in 
which you were in and your actions. 

You know, it’s interesting. When we have hearings, we basically 
try to do two things in hearings, find out what happened and find 
out should it have happened, why did it happen. Is this the appro- 
priation action? That’s the oversight. Why it happened is a factual 
issue. 

Now on the factual side, what we hear from you is that you don’t 
deny that you told Mr. Lewis don’t renegotiate and don’t back out. 

You disagree as to whether or not it was an actual threat for his 
removal being the consequences, but you told him, don’t renego- 
tiate, don’t back out. 

And the why you say is because for the American people you be- 
lieve it was irresponsible, that the interest of the shareholders of 
the Bank of America were the interests of the Nation, which the 
financial markets were at risk, and apparently $12 billion is not 
material for you to believe that a material change had occurred, 
and you cite your vast experience. 
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Now, you also say that you have taken actions that there has 
been removal before. You cite the actions of Fannie, Freddie, and 
AIG on removal. 

Those were so different, you had failures of organizations. You 
didn’t have just merely a business deal that was going forward. So 
they are really not comparable. 

I mean, I don’t think you have an instance where you can pro- 
vide us that’s comparable where there’s a threat from the Treasury 
Secretary for the purposes of removal of a CEO for a business 
transaction to go forward, unless there are other threats that you 
put forward that we are not yet aware of 

Now, the thing about your vast experience that just really strikes 
me is that you really have no exact science with your vast experi- 
ence. You cite the impact on the markets, your view of these deals, 
your impressions of how the markets might have an impression, 
which is not a science. There is no accounting problem from which 
you made your decision. There is no data point from which you 
made your decision. 

And with all the responsibilities that you had, which apparently 
somewhere around that time include skiing, there was no way that 
you could have been up to speed on the economics, the due dili- 
gence, the specifics of the details of this deal to the extent of some- 
one to intervene enough to say do not renegotiate this deal and do 
not back out. 

Now, I agree with Representative Lynch. I absolutely believe 
that you misled Congress. 

And I want to take you back to a meeting that you had with Che- 
ney, yourself, Mr. Paulson, and Bernanke where you came before 
the Republican Conference to explain your $700 billion bailout 
deal, which I voted against. 

You came forward and told us that you were going to buy toxic 
assets, illiquid assets, and that if these were not removed from the 
market that we were going to have calamity and that the crisis was 
those toxic assets were causing, again, the markets to have insta- 
bility because the markets had the impression that these toxic as- 
sets, having no value, raised questions as to the value of the insti- 
tutions. 

I thought it was a crock then, and I voted against it. And then 
you turned completely away from the toxic assets, and I believe 
that you were misrepresenting Congress. I don’t think it was an 
issue of just asking for flexibility. 

I also voted against it because the deal was, you didn’t tell us 
who was going to get the money, you didn’t tell us what the money 
was going to be used for, you didn’t tell us how much. And the part 
that was crucial to me is that you didn’t step forward and say these 
are the changes that need to be made in our regulatory systems 
and the laws to make certain that this never happened again. 

Now the other thing that was important to me is that I believe 
we were about to participate in the largest theft in history. 

I come from Ohio, ground zero for the mortgage foreclosure crisis. 
So when you were standing in front of us asking for $700 billion 
of taxpayers’ money to bail out what you called toxic assets for 
these mortgage-backed securities as a result of the mortgage fore- 
closure crisis and the credit default swaps, I realized that you were 
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asking me to give taxpayers’ money to bail out these people who 
I believe were systematically defrauding my community and the 
people who were buying houses and refinancing their houses with 
overvaluations. 

And I had a great concern, as did my community, that the under- 
lying collateral for these mortgage-backed securities was not there. 
And that’s ultimately what took down the valuation of those mort- 
gage-backed securities. 

So my question to you is, Mr. Paulson, in your vast amount of 
experience, since you were in this position in July 2006 while the 
mortgage foreclosure crisis was raging throughout the country, and 
your description of people losing their homes was happening then, 
not just in 2008, when you stepped in with your TARP Program, 
there were record foreclosures, mortgage-backed securities were 
being traded with significant questions, I believe, in the market of 
the underlying value of the collateral. Subprime mortgage lending 
was spiraling. Refinances were increasing based on inflated and es- 
calating property values. 

Where was your vast experience then and what do you believe 
we should have done in 2006 to have stopped this? 

Mr. Paulson. Well, first of all, if you are making the comment 
that I did not see this crisis coming to the extent it came, you are 
absolutely right, OK. I, like many others, underestimated this then. 
No. 1. 

But what I did do, very shortly on arriving, was begin preparing 
for a financial crisis. I began meetings with the President’s working 
group on preparations. No. 1. 

And No. 2, although I would take exception with a lot of the 
things you said, I began working on a plan, which we had an- 
nounced in March, well before I went to Congress, to overhaul this 
outdated, inadequate regulatory system. And so we came out with 
that in March, came out with recommendations that we needed the 
authorities to wind down these nonbanking institutions if they get 
in trouble, so they don’t have to be bailed out. 

The only other thing I would say to you was I am not disputing 
the fact that when Ben Bernanke and I came to Congress we un- 
derstood the illiquid assets, because illiquid assets were at the 
heart of the problem in the financial institutions. That was at the 
heart of the problem. That was a major cause for the losses, for the 
illiquidity, and so our approach was to buy those illiquid assets. 
That was our primary approach. 

And we learned, and as the situation began to crumble all 
around the world and it was so clear we had to move quickly, we 
needed to change gears. And I made the decision that when the 
facts change, you need to move quickly and change. And I am just 
saying the only point I was trying to make wasn’t to say we didn’t 
come to Congress and ask for illiquid assets, but, thank goodness, 
when we came to Congress we also asked to have flexibility and 
Congress gave us the flexibility. 

And so the last point I would make is the people I care about 
are the same ones you care about, the American people, the people 
that are going to lose their jobs. And the tragedy is they didn’t cre- 
ate the problem. It was the big banks that created the problem. It’s 
a whole lot of — the problem was not created by them. But they 
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would be the ones that would pay the greatest penalty if there was 
a collapse. And so that is what I was working for. 

Chairman Towns. The gentleman’s time has expired. 

I now yield 5 minutes to the gentlewoman from California, Con- 
gresswoman Speier. 

Ms. Speier. Thank you, Mr. Chairman. 

If the people of America didn’t create the problem, who created 
the problem? 

Mr. Paulson. If the people of America didn’t create the problem? 

Ms. Speier. You said the people of America didn’t create the 
problem. So tell us who created it. Were the banks involved? 

Mr. Paulson. Well, I would say this, this problem, there is so 
much blame to go around, it is hardly 

Ms. Speier. Well, give us a few people, few institutions. 

Mr. Paulson. OK, well you look at — excesses had been building 
up for a very long time. 

Ms. Speier. I just want you to give me some names. I have a lim- 
ited amount of time. Would we include the banks, would we include 
Goldman, would we include AIG? Would we include anyone who 
got TARP funds? 

Mr. Paulson. You could say financial institutions, regulators, in- 
vestors, so that there is plenty of mistakes by a vast multitude 
of 

Ms. Speier. You would be interested in knowing that in the Fi- 
nancial Services Committee yesterday all the banks were rep- 
resented and they, almost to a person, indicated that had they 
weren’t responsible for this. But let me move on. 

Do you use e-mail? 

Mr. Paulson. Do I use e-mail? No, I don’t use it personally. 

Ms. Speier. You don’t use it personally or professionally? 

Mr. Paulson. Yes, I just don’t. I have never used it for any busi- 
ness communications, just never use it. 

Ms. Speier. So while you were Secretary of the Treasury you 
never used e-mail? 

Mr. Paulson. No. 

Ms. Speier. How did you communicate with people? 

Mr. Paulson. Telephone. 

Ms. Speier. All right. Did you know Mr. Lewis before you were 
Secretary of the Treasury? 

Mr. Paulson. Yes. 

Ms. Speier. For how long? 

Mr. Paulson. I, you know, 4 or 5 years. 

Ms. Speier. Did you know him socially? 

Mr. Paulson. No. 

Ms. Speier. But professionally you knew him? 

Mr. Paulson. Professionally I knew him, yes. 

Ms. Speier. OK. When you gave BofA and Mr. Lewis $15 billion 
in October, he didn’t want it, we were told. So why did you give 
it to him? 

Mr. Paulson. Well, that is certainly not my recollection. But let 
me tell you why we gave it to them. 

Ms. Speier. Very briefly, because I have a second question I 
want to ask you. 
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Mr. Paulson. OK. Then very briefly, after we got the TARP au- 
thorities, and when the system was on the edge and we needed to 
move quickly, we decided that the only way to do something that 
was going to be dramatic and make a difference was going to be 
put capital, get capital out quickly and get it out into nine system- 
ically important major institutions. 

So we called them together, the regulators, let them know what 
the recommendation was for each institution. And Mr. Lewis, like 
the other CEOs there, very willingly agreed to take that capital be- 
cause they recognized that they had as much to gain as anyone 
from stability of the system. 

Ms. Speier. All right, so you gave him $15 billion in October and 
then another $10 billion on January 9th and then $20 billion on 
January 20th. 

It’s interesting that amount of money equals about $45 billion. 
They paid $50 billion for Merrill Lynch. 

In many respects, I feel like the taxpayers bought Merrill Lynch 
for the Bank of America. 

Mr. Paulson. Well, I would say this to you. The taxpayer has 
benefited in two ways. First of all, I would be very optimistic that 
the taxpayer will get all of that money back with a profit. No. 1. 
And, second, what the taxpayer got was an averted calamity. Be- 
cause if we had had the financial system collapse, the taxpayers 
would be the people who would be hurt. 

Ms. Speier. All right. Let me ask you this. This press release 
went out from your office, as Secretary of the Treasury, on January 
16th. And this press release talks about the package to the BofA 
and specifically says that the Treasury and the FDIC will provide 
protection against the possibility of unusually large losses on an 
asset pool of approximately $118 billion of loans. 

So this ring fence was a done deal on January 16th? 

Mr. Paulson. What 

Ms. Speier. When you were Secretary of the Treasury. 

Mr. Paulson. We worked out the details and put out a term 
sheet, but this deal was not closed then. And I left Treasury 

Ms. Speier. How could you possibly say this publicly if it wasn’t 
closed then? It wasn’t a deal. So were you giving him something 
or giving BofA something that they didn’t actually have to agree 
to but give the appearance that they had something and then they 
could renege on it? 

Mr. Paulson. Congresswoman, I have no idea what happened 
after I left. So 

Ms. Speier. But how professional is it to put out a statement in 
a press release that something has been consummated when it 
hadn’t been consummated. I mean, that’s kind of like Contracts 
101 . 

Mr. Paulson. No — I am getting it from both angles here, people 
wanting me to put out letters when there’s nothing to disclose. 
Here we had, what we did is we communicated to the market that 
we had a term sheet. The market knew that this deal wasn’t closed 
yet. We were announcing a deal with the intent of closing it. 

And why it didn’t close, you will have to ask people that are at 
Treasury today. 
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Ms. Speier. Mr. Chairman, I certainly would hope that we would 
question further who was responsible at that point in time for 
these negotiations so we could have them come before this commit- 
tee. 

I yield back. 

Chairman TOWNS. Good point. Thank you very much. 

I now yield 5 minutes to the gentleman from Indiana, Mr. 
Souder. 

Mr. Souder. Mr. Paulson, had Mr. Geithner signed off on that 
memo, the terms of the deal? 

Mr. Paulson. What did you say? 

Mr. Souder. In other words, you were just about to transition 
between Treasury Secretaries. Had Mr. Geithner or the incoming 
administration signed off on the tentative terms? 

Mr. Paulson. The — Mr. Geithner, as you know, was the Treas- 
ury Secretary designate, and we wanted there to be a very smooth 
transition. And so I posted him generally on a number of matters, 
including that matter. But I never viewed him as a decisionmaker, 
and I certainly didn’t go to him to sign off on the details of that 
term sheet. 

Mr. Souder. I have a larger question I want to pursue off of Mr. 
Lewis. 

But I want to correct the record that on some things that I think 
have been misstated. As somebody who voted for all three versions 
of TARP, took incredible political heat in the middle of a tough tar- 
geted race, I believe it was the right thing to do, and I would do 
it again with some additional caveats. 

But there has been a lot said today about the restrictions that 
were put on you. In fact, you came, in my opinion, not very tact- 
fully, and told us that you wanted, basically, a blank sheet of paper 
with whatever you wanted to do. Initially, they didn’t need any Re- 
publican votes. Paul Ryan and others in our caucus negotiated 
some 20 pages of additional things. But the bottom line is that we 
left there, or the Secretary of Treasury and those responsible can 
do whatever they think they need to do. 

Now, we can try to pass blame. We can try to say whatever we 
want. And in the future we probably need to tie it down more. But 
at the end of the day, our conference, after hours of internal de- 
bate, knew that given the nature of the crisis, we had signed a 
blank check, for good or bad, that we were going into an election 
season. We were about to leave town. It was getting highly 
politicalized. Things were changing. I am not defending the deci- 
sions that you made. I am just saying it’s a little bit much for 
Members of Congress to claim that there were all these guidelines 
in place because we knew full well you had an opt-out clause. 

Now, that said, clearly you misled us, and we probably wouldn’t 
have had the votes, even though we underneath knew that was 
there, because we understood it was toxic assets. We didn’t believe 
you were going to take over in the way this was going to evolve. 

Had we known that, the bill would have never have passed or 
we would have put tighter restrictions in. Because what I would 
say is it was a verbal misleading. Even though if anybody read the 
document, it actually gave you a total blank check. 
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Now I would also say I don’t understand where people were say- 
ing that we weren’t in a crisis. Every 40 hours for 3 months some- 
one was calling me telling me a bank was either calling their re- 
volving loan, the mark-to-market was tightening up their assets, so 
the banks were having their assets dropped. People who were 
never late in their history, people who didn’t know how to get their 
payroll dollars, major corporations in this country were having to 
borrow overseas from Third World countries in order to meet their 
payroll, and I don’t know where it would have gone. 

I represent a district that has the highest unemployment in the 
United States. Elkhart County has been first in unemployment all 
the way through. But they are 57 percent manufacturing. They are 
17.6 percent right now unemployment. 

We were headed to a lot more than we are right now. I am not 
necessarily happy with everything that’s happening, but it could 
have been a lot worse. I don’t know how catastrophic, but in fact 
it’s relatively stabilized, in that I think we can have differences of 
opinion of how to do it. 

Now, here is my concern about what I saw in the Lewis thing 
and where it has evolved. 

When you intimidated, at the very least, Mr. Lewis into saying 
the government is going to do it, somewhere in here we went from 
toxic assets and loans, and your stated goal to us was we didn’t 
want the government micro managing and directing. That was the 
next step, the Lewis process. 

Then when you say when you handed it over, you thought you 
had a process, but you don’t really know what happened after that. 
Since then, we now have common stock in banks. We are telling 
them we want bonuses, we are micromanaging. Tomorrow, we have 
a proposal, now that we have taken over stock in GM, to tell GM 
that they can’t close dealerships. 

Now, this is the problem when government starts to taking over. 

If you were Treasury Secretary now, where would you have start- 
ed to draw the line here? You started to walk into it with Mr. 
Lewis when you realized that it kind of unscrambled. Would you 
have moved to common stock? Do you believe this has gone too far? 
What lessons can we learn from what we have seen here, because 
right now the government is in so deep that getting out is going 
to be very difficult and we are micromanaging, and Congress is 
going to tell people what kind of tie they can buy if we are not 
careful. 

Mr. Paulson. To me, that’s the right question. And one of the 
things that was most difficult for me is I came to the job, believing, 
totally, and I still do, in markets and free enterprise, and not want- 
ing to see government overly involved. 

And so I was forced to make some decisions, which were very ob- 
jectionable, but they were better than the alternative. And I 
thought the decisions we made were going to ultimately help to 
preserve the markets. 

So I think the key question is not only how do you get into these 
programs, but what’s the right exit strategy? What is the right exit 
strategy? When is the system stable and when do we get out? 

And I don’t think that it is appropriate for me, as a former Sec- 
retary of Treasury, 5 months out of the job, to be not any closer 



57 


to it than I am now to be saying more than that, other than be- 
cause I think everyone here understands that government has been 
forced to do things, I think forced to do things by not only an un- 
precedented crisis, but forced to do things because we didn’t have 
the tools we needed. 

There were not wind down authorities. There was nothing to deal 
with a failure of a large, nonbanking institution other than the 
bankruptcy process. And so we had a really outmoded, outdated 
regulatory system. 

Mr. SouDER. But it’s fair to say that even under great pressure, 
you didn’t take common stock? 

Mr. Paulson. Yes. I did not under 

Chairman TOWNS. The gentleman’s time has expired. Let me just 
do a little housekeeping here. We have seven votes on the floor. So 
the committee will recess until 1:30. We will return back at 1:30. 

[Whereupon, at 11:58 a.m., the committee was recessed, to recon- 
vene at 1:30 p.m., this same day.] 

Chairman TOWNS. The committee will reconvene. Let me remind 
the witness that he is still under oath. 

I yield 5 minutes at this time to Congressman Foster of Illinois. 

Mr. Foster. Thank you. Chairman, and Mr. Paulson for your 
time here. 

Before I get into my main line of questioning, I was wondering 
if you could be of help in clearing up something that is actually a 
public statement on the minority side Web site from this committee 
having to do with the CPP program and its origins. 

It contains, among other things, the statement that “under pres- 
sure from the House Democrats, such as Nancy Pelosi and Barney 
Frank, Bush Treasury Secretary Paulson partially nationalized the 
U.S. banking sector despite his own misgivings about the inevitable 
perverse consequences to follow.” 

I was wondering if that is a reasonable characterization of the 
origins, as you saw it? 

Mr. Paulson. No, it is categorically untrue. 

The facts are, we went to Congress to get the TARP legislation. 
Our primary thrust was the purchase of illiquid assets. That was 
really the source of the problem, and that was our strong intent. 
We got additional flexibility. 

After the legislation, it was clear that the problem was continu- 
ing to get worse. The facts were changing, banks were failing 
around the world, and there was quite a problem. We needed to 
move quickly to really put out the fire, and by far, the best idea 
and the only way we could think of doing it was with this program. 

It was not a nationalization of the banks. As a matter of fact, the 
program that we implemented when I was here had preferred 
stocks, preferred stocks which — they were minority positions. And 
I have always said that this is something that is abhorrent to me, 
nationalization. But we did some things. And any kind of govern- 
ment intervention was not something I came to Washington to do, 
but it was better than the alternative. 

But we switched gears, and, fortunately. Congress gave us the 
flexibility to do what we needed to do, which was prevent the 
American people from really having a very serious problem. 
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Mr. Foster. Well, thank you for clearing that up. I also voted 
for the TARP authority and recognized at the time this was a very 
important feature of it, that if things continued to get worse, that 
the only thing you could do fast was a rapid capital injection, and 
this was an important element of it. So thank you for clearing that 
up. 

Now, I am interested in exploring the principle that you seem to 
be bringing forth in terms of that, in times of systemic risk, there 
are conditions under which shareholders of a systemically impor- 
tant firm might be expected to take a bullet, so-to-speak, for the 
good of the overall financial system, on the grounds that the firm, 
like everyone else, has much to lose if the financial system col- 
lapses, and that, moreover, threats from Federal regulators are an 
appropriate means of encouraging them to take that bullet. 

Is this a reasonable, though a little bit perhaps stilted, character- 
ization of your position on this? 

Mr. Paulson. Yes, that is not my characterization at all, because 
we were very fortunate in this situation to have an alignment of 
interests here, because I have no doubt what was in the best inter- 
ests of the public, which was to not have Bank of America collapse, 
not have Merrill Lynch collapse, not have the financial system col- 
lapse. 

I happen to believe, and I believe Ken Lewis testified he believes, 
that was — and also an alignment of interest with Bank of America 
and Merrill Lynch. I believe if Bank of America had invoked a 
MAC, tried to evoke a MAC, which was a legally binding contract, 
that was not legally valid, I think the merger contract was 

Mr. Foster. You asked them to not pursue — they certainly had 
the legal right to try to invoke it, and you had used what could ba- 
sically be characterized as an indirect threat to encourage them not 
to attempt to exercise that legal right. I was wondering if you see 
that there is need for additional legal clarity in this area? 

Mr. Paulson. Well, I can say I think the more legal clarity we 
have, the better, on everything. But on this, I just want to come 
back to the MAC, because I heard people discuss this a lot. No one 
has ever dealt with, as far as I have heard on the other side, the 
basic issue. Show me a Delaware court that, after shareholders 
have voted, has let a company get out of a merger by invoking a 
MAC. And this MAC actually had a carve-out for changing market 
conditions. 

Mr. Foster. The argument was it was unlikely, not impossible, 
and certainly these were circumstances like Delaware courts have 
not seen in the recent past. 

Mr. Paulson. Yes. 

Mr. Foster. So are there specific issues of legal clarity? For ex- 
ample, some sort of safe harbor for CEO’s that act in ways that 
might be construed in normal times as against their shareholders’ 
interests, but because this is a time of systemic risk and they have 
been given direct orders from their regulators trying to avert sys- 
temic risk? Do you see any merit in that kind of carve-out? 

Mr. Paulson. It is something that I have — it is a very com- 
plicated issue, and it is one that I really don’t feel qualified to have 
thought through all the arguments on this. But it is certainly one 
I think that bears consideration. 
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Mr. Foster. OK. Thank you. I yield back. 

Ms. Kaptur [presiding]. Mr. McHenry. 

Mr. McHenry. Thank you, Madam Chair. 

Secretary Paulson, thank you for your service to your country. 
This hearing is about the actions that took place in regard to one 
deal that we actually have a good bit of disclosure on because of 
the New York Attorney General’s, in essence, public, now public 
testimony, about what occurred with that. 

The reason why we are having these hearings is about the rami- 
fications for the financial industry going forward. We want to make 
sure that government officials are really in keeping with what is 
appropriate. So that is why this hearing is occurring today. 

Now, you have had a long history in the financial marketplace 
as chairman of Goldman Sachs. A couple of these great quotes 
about your service and your actions on Wall Street are here. One 
quote that I think says a lot is Jim Citrin, a column from Septem- 
ber of last year, he says, describing you, “as direct, intense, power- 
ful, serious, competitive, can-do, and, frankly, ballsy.” One of his 
former Goldman executive committee members said, “Hank hasn’t 
changed at all since he was at Goldman, literally.” 

There is no question by financial analysts or reporters or these 
committee members about your capacity to finish a deal, and I 
don’t think the President had any concerns about that when he of- 
fered you the job. 

Another Fortune Magazine described you back in 2003 as the in- 
vestment community’s steeliest, stealthiest power broker. 

We get the idea. You have the capacity to get a deal done. 

Now, as chairman of the Federal Reserve, Ben Bernanke had a 
different set of powers than you had as Treasury Secretary, is that 
true? 

Mr. Paulson. Oh, absolutely. 

Mr. McHenry. So as Secretary of the Treasury, did you have the 
statutory authority to fire the Board of directors of Bank of Amer- 
ica? 

Mr. Paulson. No. 

Mr. McHenry. OK. No. So, in your testimony, you say that, “I 
mentioned the possibility that Federal Reserve could remove man- 
agement and the board of Bank of America if the bank invoked the 
MAC clause.” So, in essence, you were carrying a message from the 
Federal Reserve. Is that a good way to characterize this? 

Mr. Paulson. Well, I would prefer to characterize it the way I 
had to characterize it earlier. I had had a comprehensive conversa- 
tion with Ken Lewis in which I reaffirmed the support that he was 
going to receive from the government because we were committed 
to every systemically important institution. 

Mr. McHenry. And that support is also Fed, the Treasury, the 
whole regulatory gambit? 

Mr. Paulson. It is combined. And I expressed the view, and I ex- 
pressed it in a strong language, that the MAC was not a legally 
valid option in the judgment of the Federal Reserve lawyers and 
expressed the judgment that, if he were to go ahead and do some- 
thing like this and endanger his company, Merrill Lynch, and the 
system, it would be a lack of judgment. And then I explained to 
him, you know, I explained to him that the Federal Reserve had 
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the authority to replace management and the board. That is a su- 
pervisory authority. 

Mr. McHenry. And that last phrase that you said there, you re- 
layed the Fed’s authority to replace the board, had you had discus- 
sions with the Fed and your staff had discussions with the Fed that 
was within their capacity? 

Mr. Paulson. Well, what I have said earlier, and I will repeat 
it, that I have no recollection of Ben Bernanke having ever talked 
with me directly about that authority. I do have — I participated on 
a number of calls and meetings where there was staff together, and 
I don’t remember whether I heard someone expressly say that or 
whether it was just the tone and the forcefulness of that discussion. 
But I clearly had that understanding, and I think that understand- 
ing has been borne out by the e-mails the committee has released 
and some other things. 

Mr. McHenry. When Mr. Issa asked you in the second set of 
questions here about this, you said we explained the Fed’s statu- 
tory authority. 

Mr. Paulson. Right. 

Mr. McHenry. Now, did your lawyers say this, or was it the 
Fed’s lawyers that said that? Is that hard to recall? 

Mr. Paulson. As I said to you, I had that understanding. As you 
can imagine, when I am participating in as many discussions and 
calls, it is different. And what I have told you is I don’t remember 
whether someone expressly mentioned that to me in so many words 
or whether it just was a logical conclusion. Because if you had 
heard the discussions that I had heard, where if you are running 
a regulated bank and your regulator says, “we don’t think this is 
legally valid, we think if you do this, you are going to cause great 
harm to your company and to the financial system, it will be a lack 
of judgment.” And if someone goes ahead and does that, it is a pret- 
ty logical conclusion that maybe even the regulator would be irre- 
sponsible if they didn’t hold them accountable. 

Mr. McHenry. Sure. My time is short — oh, my time is expired. 
I have additional questions. I hope you will have an additional 
round. 

Ms. Kaptur. I was letting the gentleman finish his line of ques- 
tioning. Thank you. 

Mr. Cummings. 

Mr. Cummings. Thank you very much. Madam Chair. Mr. 
Paulson, thank you very much for your testimony. 

Mr. Paulson, I think that you would agree with me — I am going 
back to some questions Mr. Kanjorski asked you. You would agree 
with me, even with those emergency circumstances you found your- 
self in, there is no reason to suspend ethical behavior, is there? 

Mr. Paulson. Absolutely not. 

Mr. Cummings. I didn’t hear you. 

Mr. Paulson. Absolutely not. 

Mr. Cummings. And it is interesting that, as I read your testi- 
mony, and I read it several times, that you have expressed tremen- 
dous concern about our constituents and the people of America who 
are suffering greatly. And I was just wondering, were you aware 
of the Merrill Lynch $3-plus billion worth of bonuses they were 
about to give out when this deal came down? 
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Mr. Paulson. No, I wasn’t. 

Mr. Cummings. And when did you find out about the $3-plus bil- 
lion in bonuses that the American people basically ended up pay- 
ing? 

Mr. Paulson. My best memory of this was sometime around the 
middle of January, the day or so before we were putting this deal 
together, and when we were talking about the compensation re- 
strictions for BofA, and I am not entirely certain, but I have a 
memory that someone on my staff said, in terms of Merrill Lynch, 
their bonuses have already been paid. 

Mr. Cummings. Do you think that was fair to the American peo- 
ple, to stockholders? Basically, what ended up is that the American 
people pretty much ended up paying Merrill Lynch’s $3 billion-plus 
bonuses that were apparently given out just before this deal went 
through. You understand that, right? 

Mr. Paulson. Well, I do understand the bonuses were paid be- 
fore the deal went through. 

Mr. Cummings. Do you think that is fair, and do you think that 
is ethical? 

Mr. Paulson. In terms of — those are two different words. 

Mr. Cummings. Why don’t we start with “ethical” first. 

Mr. Paulson. OK. In terms of ethical, I am not sure I would call 
that unethical, that Merrill Lynch paid out bonuses before the deal 
went through. Now, whether that is something that should have 
been done is another question. 

Mr. Cummings. Do you think that should have been done? 

Mr. Paulson. I wasn’t there. I didn’t make the decision. I don’t 
think I should be judging that today. 

Mr. Cummings. Well, you judged everything else. You made a 
judgment with regard to Mr. Lewis. You made a judgment when 
you said that you felt that it would be a colossal lack of judgment 
for him to push the MAC. You made judgments all along where you 
made decisions affecting the American economy. 

So why suddenly are you washing your hands of this? You have 
been bragging up there this morning all this time about the judg- 
ments you have made. 

Mr. Paulson. Yes, but I do not have all the facts on this situa- 
tion. 

Mr. Cummings. Let me ask you this. I would like to clarify some- 
thing that you testified to this morning. A letter we received from 
Mr. Bernanke and handwritten notes we received under subpoena 
indicate that it was Mr. Lewis who first brought up the issue of 
receiving a bailout. 

Isn’t it true that it was Bank of America who first brought up 
the bailout? 

Mr. Paulson. I am not sure exactly how it came up, but it very 
well could have been. I sure know that it was — with 100 percent 
certainty — it was Bank of America that came to us and said they 
have the losses and said they have a major problem and were con- 
sidering triggering the MAC clause. 

Mr. Cummings. All right. 

So, in December 2008, did you promise Mr. Lewis that you would 
provide Bank of America with enough capital to fill the $12 billion 
“hole” created — let me finish, I want you to answer the whole ques- 
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tion — created by the losses at Merrill Lynch, or would it be fair to 
say that you at least intimated to Mr. Lewis that he could count 
on an amount equal to Merrill’s losses in December? 

Mr. Paulson. We weren’t as specific in terms of the amount and 
the losses, but we more than intimated. Both Ben Bernanke and 
I were very clear that we were committed to working with him to 
come up with a support program that we thought would work. 

Mr. Cummings. Let’s talk about Goldman Sachs for a moment. 
Immediately before becoming Secretary of the Treasury, you were 
the chairman and CEO of Goldman Sachs, were you not? 

Mr. Paulson. Absolutely. 

Mr. Cummings. And as Treasury Secretary, you asked then Gold- 
man hoard member Ed Liddy to take over as head of AIG, is that 
correct? 

Mr. Paulson. Yes. 

Mr. Cummings. Goldman has subsequently been revealed to be 
the largest recipient of AIG’s counterparty payments, benefiting to 
the tune of more than $13 billion after AIG was bailed out. I note 
that the firm repeatedly claimed that its exposure to AIG was fully 
hedged, and it was not material to the firm. 

Just this week, Goldman posted a record $3.34 billion in quar- 
terly profits and plans to give out billions of dollars worth of bo- 
nuses, to the tune of $600,000 on the average to 28,000 employees. 

I just ask you one question, and this is my last question. The 
people in my district who are losing their homes and their insur- 
ance, the ones you talked about in your statement, their homes, 
their insurance, everything they have, some of them elderly going 
back to work, you know what they asked me? They said, 
“Cummings, that money that those folks are getting on Wall Street, 
those millions and billions, is that our money? Because our money 
went somewhere. We don’t know where it went. But we know peo- 
ple are getting millions and billions of dollars.” 

“What about us? What about us who are out of work? What 
about us who have to send our kids to college in September after 
they have done everything they are supposed to do to prepare for 
college? What about us who don’t have a house? What about us? 
You keep telling us the storm is going to he over, but when the 
storm is over, who is going to be living in my house?” What about 
them? And they are asking the question, is some of this money 
their money? 

Mr. Paulson. Mr. Cummings 

Mr. Cummings. I just want to be able to answer them when I go 
home tonight. 

Mr. Paulson. I want to just say two things. First of all, I want 
you to know that I had no role whatsoever in any of the Fed’s deci- 
sions regarding payments to any of AIG’s creditors or 
counterparties. No. 1. 

Second, what I would say to you is the thing that bothers you, 
bothers me, because the people that are paying the price had noth- 
ing to do with the problem. But the sad truth is that if these com- 
panies had gone down, they would he paying a bigger price. There 
would he more foreclosures. There would be more people that are 
unemployed. 
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So you are absolutely right in asking the question. You should 
keep asking the question. This is a terrible thing, and that is why 
I believe you and the other Members of Congress need to work so 
hard to put in the kinds of regulatory reforms and the kinds of 
powers that we need to have in place to make sure we don’t have 
to go through something like this again. 

Mr. Cummings. I see my time is up. 

Thank you, Madam Chairman. 

Ms. Kaptur. I thank the gentleman. 

Congressman Bilbray. 

Mr. Bilbray. Thank you. Madam Chair. 

Mr. Secretary, I am sort of sitting here listening to this testi- 
mony and all at once realizing as we are in the micro, there is a 
macro message here. You did say the Fed has the authority to hire 
and fire the board of directors? 

Mr. Paulson. Well, what I said is I have an understanding that, 
under unusual circumstances, if the Federal Reserve is dealing 
with a regulated entity and that there are decisions made at that 
regulated entity that endangers the safety and soundness of that 
institution, then the Fed has the authority to hold them account- 
able. 

Now, clearly in terms of corporate governance 101, we know how 
boards are selected and we know that boards select management. 
But there needs to be something for regulated entities where the 
regulator can protect the safety and soundness. 

Mr. Bilbray. I am sensing we have moved beyond where we 
have been historically been. We have gone into a brave new world 
where now, with a de facto nationalization of the industry, we are 
sitting here as a committee considering items that, in 1927, when 
this committee was founded, never dreamed that Washington 
would be determining what kind of decisions are made in either 
Wall Street or Main Street. Now Washington is making those de- 
terminations, and this brave new world we ventured into of nation- 
alizing major industries really does place a strain on a system that 
was never designed to make the decision or to do the oversight as 
we are trying to do today. It never was perceived by the founders 
of this committee that we would be having this discussion. 

My question to you as the Secretary, as we talk about other situ- 
ations and talk about exit strategies, where is the exit strategy? 
What date can I tell my constituents that we will not have this dis- 
cussion anymore, that this committee and Congress will not be dis- 
cussing how we have influenced or directed the decisions in at least 
this major industry? When will we be out of the business of doing 
banking? 

Mr. Paulson. Well, I would say, first of all, that is the major 
question. It is a question I ask myself and it is a question that is 
easier to ask than it is to answer. But it is a question you should 
be asking, because we as a Nation needed to do some things that 
many of us found abhorrent. They just were better than the alter- 
native. 

So once the system is stabilized and the economy is turned, then 
there needs to be great consideration given to how we exit this and 
then how we put in place those reforms to really reduce the risk 
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that we are ever going to be back here again doing these sort of 
things. 

But I can’t stand here and tell you today that I have the answer 
to your question, but I hope it is soon. 

Mr. Bilbray. Well, let me say, I think the last administration 
had the public turn on them because they did not have an exit 
strategy for another situation. Regardless of who is in the making 
of this, if this administration doesn’t develop an exit strategy, give 
some timelines that do not exist today, I think all of us are going 
to be held responsible for the fact that Washington has stepped 
into something, has started punching at this tar-baby and now has 
no way of extricating ourselves out of it, and we have now created 
a whole new environment of what is appropriate for the Federal 
Government to be doing, and we are down now having this hearing 
about who gets hired or fired, who is notified that if they don’t do 
certain actions, there is going to be termination. 

All of these things have never been perceived as being the appro- 
priate position for the Federal Government, which now the Federal 
Government is engaged into. So extracting ourselves out of the sit- 
uation is going to be something I think the American people are 
going to demand very soon. 

Madam Chair, at this time, I would like to yield to the gen- 
tleman from the Carolinas, if I remember right. 

Mr. McHenry. I thank my colleague from whatever that State 
is in the West, that is financially sound. 

Secretary Paulson, just in continuation with my line of question- 
ing before, from the notes we have on your schedule from Decem- 
ber 19th, mid-December, December 19th is what we have, it shows 
you had roughly five phone calls with Dr. Bernanke, with Chair- 
man Bernanke, that day. Was that fairly typical in those very busy 
days of multiple communications, one on one and at the staff level? 

Mr. Paulson. Yes. We had I am not sure five every day, but we 
had multiple conversations for 7 or 8 months there. 

Mr. McHenry. And when you communicated with Chairman 
Bernanke, did you express — on this day, we have multiple calls 
with Chairman Bernanke, a couple calls to Ken Lewis, Geithner, 
a number of different folks throughout the day. Did you describe 
to Chairman Bernanke your conversation you had with Ken Lewis? 

Mr. Paulson. My conversation with who? 

Mr. McHenry. Ken Lewis. 

Mr. Paulson. Oh, with Lewis. My conversation on which day, 
the 19 th? 

Mr. McHenry. Whatever day it was. Did you describe the con- 
versations you had with Ken Lewis? 

Mr. Paulson. Oh, the conversation I had with Ken Lewis on the 
21st. 

Mr. McHenry. You talked to Ken Lewis multiple times in De- 
cember. There are multiple conversations where he said they were 
considering MAC. You said it was bad. You then came back and 
said 

Mr. Paulson. Absolutely. We communicated frequently and I 
would summarize that conversation 

Mr. McHenry. Your mic I think is off. 
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Mr. Paulson. Can you hear me now? We communicated fre- 
quently, and I would summarize conversations. 

Mr. McHenry. At the same time, did you keep your successor, 
Mr. Geithner, informed? 

Mr. Paulson. Yes, in a different way; Chairman Bernanke was 
a major decisionmaker. During this period, once Tim Geithner was 
the Secretary of Treasury-designate, then we wanted a very smooth 
transition, so I kept him posted on a variety of things. But I wasn’t 
looking to him as a decisionmaker when I posted him. 

Mr. McHenry. Thank you. 

Ms. Kaptur. I thank the gentleman. 

Congressman Connolly. 

Mr. Connolly. Thank you. 

And welcome, Mr. Secretary Paulson. Thank you for your pa- 
tience today, given our schedule. 

I would like to go back just a little bit and maybe I can start fol- 
lowing up on my colleagues’ questions about the MAC. It is our un- 
derstanding that not once but twice Mr. Lewis threatened to invoke 
the MAC because they had discovered a $12 billion problem in the 
Merrill Lynch deal, is that correct? 

Mr. Paulson. Well, what I remembered was $18 billion pre-tax 
at one time and then $22 billion pre-tax at the end, and $15 billion 
after tax. But my numbers might be wrong. 

Mr. Connolly. OK. But in both cases, they threatened or dis- 
cussed with you the possibility of invoking the MAC, is that cor- 
rect? 

Mr. Paulson. Yes. 

Mr. Connolly. Your reaction was obviously negative in both in- 
stances. Why? 

Mr. Paulson. It was based upon the view of very experienced 
lawyers, and again I haven’t heard this refuted elsewhere with any 
degree of vehemence, that there was a legally binding contract and 
that the MAC clause would not have been legally valid in this situ- 
ation. The shareholders had voted in both companies. This was a 
Delaware company. 

Mr. Connolly. But that is really a legal matter, obviously not 
normally involving the Secretary of Treasury. Why would you care 
one way or another whether he was acting on misinformation, legal 
misinformation, and threatening to invoke the MAC? 

Mr. Paulson. I normally wouldn’t care, but if you have a situa- 
tion where a company, in doing something like this in a period of 
uncertainty and fear, could do grave damage, in the opinion of the 
regulator, to that company and to the whole system, I sure better 
care. 

Mr. Connolly. You were worried about the impact on a very 
fragile system at that time? 

Mr. Paulson. I was worried about the impact on a very fragile 
system, and also the impact on BofA, which was the biggest bank. 

Mr. Connolly. Given that concern, Mr. Secretary, at any time 
in that period, around December 2008, did you have any conversa- 
tion that could be construed explicitly or implicitly as promising in 
exchange for their backing off the MAC threat or even going public 
with the $12 billion or whatever the ultimate number was, in ex- 



66 


change for that silence or that proceeding forward, that there 
would he TARP funding available to Mr. Lewis and Bo^? 

Mr. Paulson. We definitely had conversations, but it wasn’t in 
exchange for. No matter what they did, you know, I felt a respon- 
sibility, and I know Ben Bernanke felt the responsibility, to keep 
the financial system from collapsing. So this was not a situation 
where, “gee, we will do this big favor for you.” This was a situation 
where we were doing this for the American people. And it just so 
happened that there was an alignment of interests, because a BofA 
failure wouldn’t have been good for the BofA shareholders either. 

Mr. Connolly. And this alignment, as you know, I know you 
have heard ad nauseam here today, Mr. Lewis construed as almost 
a threat by you and perhaps by Mr. Bernanke that if you didn’t 
take the Federal money, we were going to fire you and your board. 
That is a far cry from how you characterized it as sort of a con- 
fluence of interests. 

Mr. Paulson. Well, no, I didn’t — there are two different things, 
OK? The confluence of interest was just what I said, which was we 
certainly didn’t want BofA to be unstable. In terms of my commu- 
nication with him, I have been pretty direct. I wouldn’t use the 
word “threat,” but I have said what I said and I was very direct, 
and I intended to give a very direct, strong, clear message. And 
that was, I am not characterizing it as a threat, and Lewis didn’t 
characterize it as a threat, but I did explain the Fed’s powers. 

But that was — in terms of the confluence of interest, to me that 
is just an obvious thing. If you follow the train of logic we have laid 
out here, you either accept the logic or you don’t. Some people will 
say, well, there was no crisis, nothing would have happened to 
BofA, nothing would have happened to Merrill Lynch, nothing 
would have happened to the financial system. I can’t satisfy those 
people. 

Mr. Connolly. Yes, and I am with you, Mr. Secretary. There 
was a crisis and I understand where you and the Federal Reserve 
chairman were coming from. 

But I guess we are trying to understand, and I see my time is 
up. Madam Chairman. I hope I have the opportunity to return to 
some specific questions regarding the term conditions of the agree- 
ment to go forward with TARP funding. 

Thank you. 

Ms. Kaptur. I thank the gentleman. 

Mr. Schock. 

Mr. Schock. Thank you. Madam Chairman. 

Following up on Mr. McHenry’s questions about Tim Geithner’s 
involvement about this, you stated, once he was nominated, you 
kept him informed. However, we have notes from Joe Price, who 
is the chief financial officer for Bank of America, basically chron- 
icling the conversation that you had with Chairman Lewis and 
yourself, and in those documents, he says, “Fire BOD if you do it; 
irresponsible for country; Board of Directors; Tim G agrees.” 

In those conversations, did you ever invoke Tim Geithner’s name 
or suggest in any way that he was on board in your view on this 
to apply additional pressure to Mr. Lewis or Bank of America? 

Mr. Paulson. I tell you, I have sure got no memory of that. Just 
none whatsoever. 
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Mr. SCHOCK. You don’t remember mentioning Tim Geithner in 
the conversation with Mr. Lewis? 

Mr. Paulson. I don’t. I don’t remember it. Those are Joe price’s 
notes, and someone would have to ask him. I don’t even remember 
talking to Joe Price. I remember talking with Ken Lewis. And as 
I said, I posted Geithner. I didn’t look at him as a decisionmaker, 
and I just don’t have a memory in that kind of detail. 

Mr. ScHOCK. So you never used him, to your recollection, as addi- 
tional pressure, that he was on board? 

Mr. Paulson. Yes, I sure don’t recall that. 

Mr. ScHOCK. OK. There seems to be a lot of confusion or it seems 
we are arguing over semantics over whether or not you threatened 
Mr. Lewis or Bank of America, and I don’t think it is necessary 
that we argue over the semantics of a threat. I think you have been 
very clear, at least in your earlier testimony, that if they went for- 
ward with invoking the MAC, that you would have moved forward 
with attempting to remove him from his position: 

Mr. Paulson. Well, I would not have moved forward. I didn’t 
have the authority to do that. What I said to him was, I said to 
him, if he did something so irresponsible, I believe the Fed could 
do that as his regulator. 

Mr. SCHOCK. And you further clarified that you felt that would 
be irresponsible, invoking the MAC? 

Mr. Paulson. Yes. Absolutely. Very clear. 

Mr. ScHOCK. That is clear. OK. So maybe threat isn’t the correct 
word. Maybe he felt pressure. Is that a fair term? 

Mr. Paulson. I would rather just tell you what you what I said 
and let you characterize it. 

Mr. SCHOCK. Fair enough. I would like you to respond then to 
Mr. Bernanke’s testimony. Ranking Member Issa asked him, if 
there were threats, which I know you don’t like that term, or if 
people felt threatened to go through with the deals, it is OK, be- 
cause it worked out. Do you agree with that? 

Bernanke responded, “no, sir.” In other words, it would not be 
appropriate for Ken Lewis and Bank of America to feel pressure. 

Given Bernanke’s acknowledgment at our last hearing that 
threatening to fire Bank of America’s management to get them to 
go through with the merger would have been inappropriate, are 
you prepared to take responsibility for issuing such an inappropri- 
ate statement? 

Mr. Paulson. I will tell you, I certainly take responsibility for 
what I said, and what I said, I think it logically followed from — 
I laid out a train of events and I think it logically followed that is 
what a regulator should do. 

I would say, I think. Chairman Bernanke, when he testified here 
last month, I think he acknowledged that if someone put their — 
made a decision that harmed their company, they deserve to be 
held accountable. And that certainly is what I was trying to com- 
municate to Ken Lewis. 

Mr. ScHOCK. You stated earlier that you took issue with Bank 
of America’s reason for invoking the MAC. Did you ever personally 
read their legal justification? 

Mr. Paulson. Nope. 
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Mr. SCHOCK. You stated you relied on the legal basis or rather 
the Fed’s legal staff for their view on the MAC as your justification. 
Are you aware — do you know the names of the legal staff that you 
relied on? 

Mr. Paulson. I listened in and participated in a number of calls 
where I heard the legal staff, and I do know some of the people, 
yes. 

Mr. SCHOCK. Do you know if any of that legal staff had back- 
grounds or experience in mergers and acquisitions? 

Mr. Paulson. I know they were experienced lawyers. I do not 
know their specific experience in mergers. 

Mr. ScHOCK. Come on now. There is a difference between being 
an experienced lawyer and an experienced lawyer in mergers and 
acquisitions that would know whether a company has the legal 
basis to invoke the MAC clause. 

Mr. Paulson. Let me tell you one other thing, OK? One other 
test. I have participated in deals and in markets for 32 years, and 
when I hear a lawyer say to a company, what is your legal jus- 
tification, after two shareholder votes and with a MAC that is 
structured this way, and I am not getting very much back on the 
other side; I will tell you something, as someone who has been 
around in the markets, everything that I heard squared with my 
instincts and judgments. 

Mr. ScHOCK. Were you aware that Bank of America had success- 
fully invoked the MAC less than a year earlier on the Sallie Mae 
deal? 

Mr. Paulson. Was it after shareholder votes in a Delaware com- 
pany? 

Chairman Towns. The gentleman’s time has long expired. 

Mr. SCHOCK. I guess what I am trying to understand is if they 
legally had justification and the legal expertise to invoke the MAC 
clause once, I would question why they would come forward and 
justify that they could do it in this instance and be wrong. 

Mr. Paulson. I have told you how I made my judgment, and that 
is how I made the judgment, and I think it was the right judgment. 

Mr. SCHOCK. Thank you. 

Chairman TOWNS. The gentlewoman from Ohio, Congresswoman 
Kaptur. 

Ms. Kaptur. Thank you, Mr. Chairman. 

Mr. Secretary, some contend the timing of what you call in your 
testimony a financial crisis unprecedented in our lifetime was actu- 
ally a calculated Wall Street scenario underpinned with masterful 
deceit and extraordinary moral hazard. Your clarion call for the 
taxpayer bailout of Wall Street’s excess came 6 weeks before a 
major national election when our government is the most vulner- 
able and tender, and Congress skittish. 

What your orchestration yielded was an unprecedented dumping 
of private sector losses on the U.S. taxpayer. History will show that 
the U.S. Government and you knew about Wall Street’s growing 
losses long before the Bank of America merger. In fact. Bank of 
America’s purchase of Countrywide in January 2008 was but an- 
other positioning of private sector interests in preparation for what 
I call the greatest Hail Mary pass of all time in taking those Wall 
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Street losses and placing them on the next three generations. What 
interests me is who you helped and who you didn’t. 

Yesterday’s New York Times reports that Goldman Sachs, the 
firm at which you spent your life, posted the largest quarterly prof- 
it in its 140-year history, $3.4 billion. Each Goldman employee re- 
portedly could earn $770,000 this year. And the same paper’s lead 
editorial yesterday states, “Across our Nation, unemployment is 
rising, foreclosures are surging, lending is still constrained.” I wish 
I had an hour to talk to you about that. 

It looks like some very rich people are profiting handsomely, and 
I can tell you that those profits at Goldman, they would resolve 
about one-quarter of the housing situation in Ohio that we face 
today. 

Since appointment by President Bush as Secretary of Treasury 
in 2006 until today, have you or any of your family had any finan- 
cial ties or investments related to Goldman Sachs in any way what- 
soever? 

Mr. Paulson. No. 

Ms. Kaptur. Thank you. What about Bank of America? 

Mr. Paulson. Not that I know of. 

Ms. Kaptur. President Bush was not the first President you 
served. Who was the first President you served? 

Mr. Paulson. Richard Nixon. 

Ms. Kaptur. Richard Nixon. Who did you report to in the White 
House in those days? 

Mr. Paulson. I reported first to Lou Engman and then to John 
Ehrlichman. 

Ms. Kaptur. Thank you. Let me ask you about the deals you 
structured while at Treasury. In terms of the warrants that you 
structured in the $10 billion Goldman Sachs deal, the term sheet 
provides that, once Goldman redeemed the preferred shares, it has 
the option to purchase back the warrants at a fair market value 
at a timing of its discretion. 

Why did you draft a provision that allowed Goldman Sachs, the 
borrower, to determine when the taxpayers must sell their war- 
rants? 

Mr. Paulson. You know, in terms of how a specific warrant deal 
was structured, I am sure that the deal that was structured for 
Goldman was the same as for all the other warrants. 

Ms. Kaptur. But why would you leave the taxpayer, who in this 
instance is the creditor, why would you let the borrower set the 
terms? 

Mr. Paulson. I would say this. Madam Congresswoman, those 
warrants are going to be very profitable for the taxpayer. 

Ms. Kaptur. Yes, they are going to be very profitable, sir. But 
if Goldman can set the terms of how the money can be redeemed, 
we are not going to get back what we deserve to get back for the 
American people. 

Mr. Paulson. Oh, there is a process, and it is not a process 
where Goldman Sachs sets the terms. 

Ms. Kaptur. Well, that is not what the term sheet provides, at 
a timing of its discretion. That is what the terms are. Could you 
check into that for me with your friends? 
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Mr. Paulson. OK, I will check into it. But the timing is one 
thing. The process for how that is set is another. 

Ms. Kaptur. Well, I don’t know how you are defining your terms 
there, but it is pretty clear that Goldman Sachs will determine 
when our taxpayers, when we will get our money back. That is a 
pretty serious question. 

Let me go to another point here, and this is who you help and 
who you don’t help. Last year, Warren Buffett bought into Gold- 
man Sachs at a level of $5 billion. Under your watch as Secretary 
of the Treasury, our taxpayers were forced to invest $10 billion in 
Goldman, not counting the counterparty deal with AIG. Warren 
Buffett received 43.5 million options worth $1.8 billion for his $5 
billion gamble. OK, our taxpayers, by contrast, got 9.5 million op- 
tions worth $500 million, one-fifth as much, for their investment, 
which was double his. 

Buffet is being paid 10 percent interest on his preferred stock, 
yet taxpayers only get 5 percent for the first 5 years and 9 percent 
for the second 5 years. Buffet has a 10 percent call premium; tax- 
payers have no premium rights. Buffet got $5 billion of present 
value for his $5 billion investment. Taxpayers have $4.9 billion of 
present value for their $10 billion investment. 

How is this fair and why did Warren Buffett get a better deal 
for his stockholders than you as Secretary of Treasury got for the 
American taxpayer at Goldman? 

Mr. Paulson. There is a very clear reason why. When we struc- 
tured the capital to go into all of the banks, it was the middle of 
a crisis. Attractive capital was not available. The reason we had to 
do this is capital was not available. We wanted to do something 
that was available, not where we were providing it under duress, 
but providing capital which was structured so that the taxpayer 
would get paid back 

Ms. Kaptur. At the call of Goldman whenever it sets the terms. 

Mr. Paulson. Well, first of all, the banks, we put out the capital. 
It is preferred stock. It wasn’t voting. It was 5 percent initially, so 
the taxpayer is going to get paid back all of that money, 5 percent 
interest, and warrants as various firms, and a number of firms 
have done well and paid back. 

But you do not stop. Madam Congresswoman, you do not stop a 
financial panic by putting capital and offering capital to banks on 
the terms — the only terms it is available in the middle of a crisis. 
So what we were doing was moving quickly to put capital to a 
range of major financial institutions that were picked because they 
were systemically important. 

I would also argue to you that the fact that a number of those 
institutions have done well 

Ms. Kaptur. Oh, they have done very well. Oh, yes, Mr. Paulson. 

Mr. Paulson. And have paid back the taxpayer is something we 
should all be pleased about rather than the reverse. 

Ms. Kaptur. Well, you know, I wish you had gotten a better deal 
for the taxpayers. You certainly got a good deal for a lot of your 
former clients. 

I have additional questions, Mr. Chairman. 

Mr. Paulson. I think if you look at what the taxpayer is going 
to make on a number of these companies, it will have been good. 
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But the biggest advantage to the taxpayer, by far the biggest ad- 
vantage to the taxpayer, is what didn’t happen, and that we did 
not have a collapse and we did not have double the number of fore- 
closures in Ohio and double the level of 

Ms. Kaptur. Oh, they are happening, Mr. Paulson. You ought to 
come and visit us in Ohio and see the results of your handiwork. 

Mr. Paulson. Well, I know how terrible it is. I am just telling 
you it would have been worse. 

Ms. Kaptur. If that is your best argument, that is not good 
enough. 

Mr. Paulson. I want to explain it to you, because you probably 
don’t agree there was a crisis. 

Chairman TOWNS. Mr. Fortenber^. 

Ms. Kaptur. I agree it was a crisis of your making 

Chairman Towns. The gentlewoman’s time has expired. 

Congressman Fortenberry from Nebraska. 

Mr. Fortenberry. Thank you, Mr. Chairman. 

Hello, Mr. Secretary, thank you for joining us today. 

In your testimony, you stated that you would like Congress to 
create a new regulatory framework to be able to intervene and fa- 
cilitate the orderly wind-down of a systemically important institu- 
tion. What do you envision? 

Mr. Paulson. Well, I think something very similar to what has 
been suggested by the Obama administration makes sense, because 
there needs to be, when there is a real systemic risk, so this should 
not be done frivolously, when the system is at risk, there needs to 
be a way to avoid the normal bankruptcy process and let a regu- 
latory body come in and handle the wind-down of the liabilities in 
such a way as it does not present a real danger to the public and 
the financial system. 

If we have a different regulatory regime and if this authority is 
structured properly, then we won’t be in a situation where institu- 
tions are too big to fail. 

Mr. Fortenberry. Well, in that regard, what role do you foresee 
for the Treasury and for the Fed, for the FDIC? 

Mr. Paulson. Well, there have been a number of things that 
have been suggested. What we have suggested as part of the regu- 
latory blueprint was the Fed playing the role of a macro stability 
regulator, being able to look across the whole economy and look 
across the capital markets for risk, being able to access and get in- 
formation and having the authority to act. 

In terms of the wind-down, if there is a potential failure, I think 
there needs to be a high bar. So there would need to be a deter- 
mination by the Secretary of the Treasury, by the chairman of the 
Fed, by other regulators, that there is a true systemic issue. So this 
should not be an easy bar to get over. But when there is, then the 
regulator needs all of the powers to handle that wind-down. 

Mr. Fortenberry. Given all of the turmoil in the economy in the 
last year, given the government’s intervention, we are now left 
with the reality that 10 banks in this country control about 50 per- 
cent of the deposited assets. Is that a systemic risk, in your view? 

Mr. Paulson. It is something that makes me uncomfortable. 

Mr. Fortenberry. So how would this new regulatory framework 
look at that potential situation? 
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Mr. Paulson. Well, as I said, and I am just only going to deal 
with things that I said, I am saying nothing now that I didn’t say 
when I was Treasury Secretary. We put forward a regulatory blue- 
print which called for greater consolidation of the banking regula- 
tion as opposed to the multiple regulators, and so I think having 
greater consolidation and stronger regulation, coupled with the 
wind-down powers so that you don’t have banks or bank holding 
companies being too big to fail, I think is a meaningful way of deal- 
ing with the risk. Because, in my judgment, a regulation, no matter 
how good, is always going to be imperfect. So you need to have it 
in balance with the market discipline or moral hazard. That we got 
to a point where we couldn’t rely on market discipline or moral 
hazard because it would have taken the system down. 

But to the extent the infrastructure in the financial markets are 
fixed, and I am talking about the tri-party repo market, credit de- 
fault swaps, and there is a lot of work being done there, and you 
have the wind-down powers so then we are not then held hostage 
by institutions that are too big to fail, I think there is an oppor- 
tunity to get the balance right. 

Mr. Fortenberry. Just to let you know, we have changed the ex- 
pression “too big to fail” to “too big to succeed.” That is part of the 
intention that I have in simply asking you the question, are we 
now in a place where we, because of debatable actions, and I have 
heard you clearly in your justifications and I am not trying to play 
“gotcha” here or anything, just looking ahead to say, are we now 
in a situation where the actions that were taken to try to stabilize 
the economy has left us with further vulnerability and the poten- 
tial for systemic failure because of this highly concentrated control 
of the financial system in the hands of a few? 

Mr. Paulson. I understand your question, and there is going to 
be, because when you look at the number of banks, there is going 
to be a lot more consolidation before we are done, but I do under- 
stand your question and I think it is important we get this in bal- 
ance. 

Mr. Fortenberry. Thank you. 

Chairman Towns. The gentleman’s time has expired. 

Congressman Clay from Missouri for 5 minutes. 

Mr. Clay. Thank you, Mr. Chairman. 

And thank you, Mr. Paulson, for your candor today. Hopefully, 
we can continue in that vein. 

Secretary Paulson, I have noted with great interest of your evo- 
lution from a proponent of no government interference in the free 
markets to a person who believes that government does and should 
have a role in the markets. I find that enlightening, somewhat wel- 
coming, and also contradictory, often at the same time. 

However, today I have questions on why we have companies that 
are too big to fail. I don’t believe that. Many don’t believe that. Of 
those that you obviously think are or were too big to fail, what dis- 
tinguishes them from others? Why was Lehman Brothers allowed 
to fail and Merrill Lynch and Bank of America were not? What 
were the differences in systemic risk to the country in making the 
decision to rescue the latter and not the former? And why rescue 
and assist Goldman Sachs and not Lehman Brothers? 
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Mr. Paulson. Well, let me — ^you know, I went through this ear- 
lier, and I will go through it again. 

At the time when Lehman was failing, we didn’t have the TARP, 
so we had no authority to put capital into Lehman Brothers, and 
we were unsuccessful in finding a buyer. 

In the case of Bear Stearns, we had a buyer in J.P. Morgan, and 
the government could assist that buyer, but J.P. Morgan was pro- 
viding the capital and able to guarantee the trading book. 

Mr. Clay. AIG. Talk about AIG. 

Mr. Paulson. Let me talk about AIG, because AIG is another 
one that was different. In AIG, it was perceived as being a liquidity 
problem, but at the insurance company level, we had regulated in- 
surance companies that were well-capitalized and perceived as 
being stable. So the Fed could solve the liquidity problem by loan- 
ing against those insurance company assets, and the market ac- 
cepted that. 

Lehman Brothers had a capital hole and a liquidity problem, and 
we had been working with a group of industry participants to help 
finance a deal if we could get a buyer, and we were unsuccessful 
at getting that buyer. So once we had the TARP in place, we had 
other tools in the tool kit. 

There has been a lot of confusion. For instance, people will say 
the Fed made a loan to Lehman Brothers after they failed against 
that collateral. That is true. The Fed made a loan, and that was 
to facilitate a liquidation and a bankruptcy. A Fed loan to Lehman 
Brothers by itself would not have filled the capital hole, would not 
have taken care of the trading book guarantee, and would not have 
prevented a bankruptcy. 

So after Bear Stearns went, if you look at the record, you will 
look at the fact that Ben Bernanke and Hank Paulson each gave 
a number of speeches where we said we don’t have the authorities 
that are necessary to deal with nonbanking institutions, financial 
institutions. 

But your question gets asked by a lot of people, because these 
were complicated issues. 

Mr. Clay. But, look, let me tell you what my constituents are 
feeling. You know, we gave AIG $180 billion because they were ir- 
responsible, because they took risks, because they created these ex- 
otic products and enriched themselves. They were irresponsible, 
and yet they get rewarded through our tax dollars. Now we own 
them. 

So, when does it stop? And what is the punishment for their irre- 
sponsibility? 

Mr. Paulson. Congressman, I can’t tell you how much it pains 
me to be on the other side of this conversation, because I can’t tell 
you how angry I was when I sat there that weekend in September 
when the management team came in and laid out the issues. And 
you are absolutely right. 

But there was a situation where we had essentially an unregu- 
lated hedge fund on top of insurance companies. There is a huge 
gap in our regulatory system. This should never have been allowed 
to happen. It did happen. All I can say to you is you will never be 
able to explain that so your constituents can understand it, and 
that is a good thing, because we don’t want to have to understand 
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this in this country. We don’t want to be in a situation where this 
can happen again. 

But all I can say to you is I believe that if the Fed had not taken 
that action, given the size of AIG, we would have had a global 
banking run. We would have had a financial system meltdown. The 
wealth that would have been lost in 401(k) programs, saving plans, 
the wealth that would have been destroyed this in this country, 
would have been — was tragic. 

But now you have a situation where the government is an owner, 
the government is there, and we have to be careful we don’t draw 
the line between trying to punish them and shooting ourselves and 
the taxpayer in the foot, because right now we should all want AIG 
to do well. 

Chairman Towns. The gentleman’s time has expired. 

Mr. Clay. You sure? I had 5 minutes. 

Chairman Towns. In fact, you had 7. 

Mr. Clay. Thank you, Mr. Chairman. I yield back. 

Chairman TOWNS. Thank you very much. 

I ask unanimous consent that Mr. Stearns and Mr. Garrett be 
allowed to participate and, of course, without objection, so ordered. 
And I now call on Mr. Stearns. 

Mr. Stearns. Thank you, Mr. Chairman. 

Mr. Paulson, I hear your pain when you said you are just pained 
to be on that side of the table answering the gentleman’s question, 
but isn’t it true that Goldman Sachs benefited from the AIG bail- 
out? They got $13 billion and was the largest recipient of the public 
funds from AIG. And, in fact, creating the collateralized debt obli- 
gation [CDO], formed the basis of the current crisis we have today. 
But while you were CEO of Goldman Sachs, you were an active 
part of that business. 

So my problem is, when you say you are pained by AIG, I go 
back to your bait and switch when you came here to Congress and 
you suddenly decided, instead of buying the toxic loans, you were 
going to go out and start to give money to these people. 

So if you didn’t have any credibility on the bait and switch, how 
do you have any credibility today to come before you us and tell 
us that you are pained by AIG? 

Mr. Paulson. Well, let me respond 

Mr. Stearns. Do you understand the credibility you have, you 
came here and said in this two-and-a-half page bill that you want- 
ed $750 billion. Then immediately after you got approval from Con- 
gress, you changed it. You baited us on, then you switched it. 

And then you started giving money to these institutions, these 
top 15 institutions, when all t^hese people who had the loans you 
could have worked out a homeowners’ equity plan around this 
country to help the people who are actually having their homes 
foreclosed. You are helping AIG, and you are helping Bank of 
America, and you are bankrupting Lehman Brothers, who was your 
biggest competition. 

Isn’t there some point you should have recused yourself and said, 
“you know something, all my buddies in Goldman Sachs are over 
there? You know, I really feel that I shouldn’t be making these de- 
cisions to let Lehman Brothers go bankrupt, that I really should 
recuse myself.” 
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And the fact is you are coming here and say you feel the pain 
of AIG, it’s just outrageous. 

Mr. Paulson. Well, I would like to respond to you, Congressman, 
because I find your statement outrageous. 

Mr. Stearns. Let me tell you, I have the time, Mr. Paulson. Let 
me just say one other thing. 

Chairman TOWNS. No, I just want you to speak into the mic. Pull 
the mic to you. 

Mr. Stearns. Let me say one other thing here. You know, when 
you look at — you are saying to us you support the Obama adminis- 
tration giving more power to the Federal regulator, the Fed. But 
when you look, the Fed was on — Geithner was on board at the Fed, 
the New York Fed, dealing with all these institutions. He didn’t get 
it. 

And then we had this fellow who came up afterwards, Mr. Fried- 
man, he was on the Goldman Sachs board. And he didn’t last too 
long as the Fed chairman. Why? Because he had conflict of inter- 
est. 

Is it possible that there’s so much conflict of interest here that 
all you folks don’t even realize that you are helping people that you 
are associated with and you should be recusing yourself for Ameri- 
ca’s ethics? 

Mr. Paulson. Let me make several comments. 

The first comment I will say is I came to Congress, I asked for 
the TARP, and I asked for authority to purchase illiquid assets. 

Mr. Stearns. But in 10 days you changed your opinion 

Mr. Paulson. We changed because the situation changed dra- 
matically. 

Mr. Stearns. In 10 days? 

Mr. Paulson. You betcha. If you look at what happened in that 
10-day period, you look at what happened around the world, it 
changed dramatically. No. 1. 

Mr. Stearns. I don’t want you to use all my time. 

Mr. Paulson. OK. Second — ^but I just want to respond to, second. 
I left Goldman Sachs, I sold my shares in Goldman Sachs. 

Mr. Stearns. Tax deferred too. You didn’t have to pay any tax 
on your $200 million, is that true? 

Mr. Paulson. I sold my shares in Goldman 

Mr. Stearns. There is a clause that if you come into the admin- 
istration, you sell your assets, it is tax deferred. You don’t have to 
pay $200 — you had a $200 million profit, and you didn’t have to 
pay any tax. Isn’t that true? Is that true or not? Yes or no. 

Mr. Paulson. Listen, you do not pay a profit when someone — a 
tax when someone makes you sell assets. 

Mr. Stearns. Maybe that was the incentive for you to become 
Secretary of Treasury so you didn’t have to pay the tax there? 

Mr. Paulson. Oh. 

The next thing I would say to you, and say it very, very clearly, 
is I, you know, I behaved with the 

Mr. Stearns. You don’t think you should have recused yourself 
when you asked Lehman to go into bankruptcy, you didn’t put Bear 
Stearns in bankruptcy, and then you folded Merrill Lynch into — 
I mean, isn’t there some point where you have to say, “hey, I have 
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a conflict of interest here?” You don’t feel any kind of scintilla of 
ethics on this thing at all? 

Mr. Paulson. Totally. I operated very consistently within the 
ethics guidelines I had as Secretary of the Treasury. And when it 
became — when it became clear that we had some very significant 
issues with Goldman Sachs and with 

Mr. Stearns. Why didn’t you recuse yourself then? 

Mr. Paulson [continuing]. And with Morgan Stanley, what I did 
then, it would have been very wrong for me to recuse myself. What 
I did was I went and got a waiver from the ethics agreement. Be- 
cause when we had concerns 

Mr. Stearns. Who is in charge of the ethics agreement? 

Mr. Paulson. What? 

Mr. Stearns. Who is in charge of the ethics agreement that you 
got a waiver? 

Mr. Paulson. We have an Office of Ethics at Treasury and we 
have a White House Ethics Office. 

Mr. Stearns. So you got it from legal counsel at the White 
House? 

Mr. Paulson. We got it from the Government Ethics Office. 

Chairman Towns. The gentleman’s time is expired. 

Mr. Stearns. Thank you, Mr. Chairman, for the courtesy. And 
I ask unanimous consent that my opening statement be made part 
of the Record. 

Chairman TOWNS. Without objection, so ordered. 

The Congresswoman from California, Ms. Diane Watson. 

Ms. Watson. Thank you, Mr. Chairman. I appreciate your being 
here and for your patience. 

A few minutes ago we talked about an institution that you 
thought would be able to deal with regulatory activities. How do 
you feel about the regulatory proposals that have been put forth by 
President Obama and Congress? 

Mr. Paulson. That’s a pretty broad, general question. 

Ms. Watson. Have you been following them? 

Mr. Paulson. Yes. I would say I made, when I was Secretary at 
the Treasury, I put forward a number of regulatory proposals, put 
forward a regulatory blueprint. 

And there are a number of things that the administration has 
put forward that I am very, very pleased about, the wind down au- 
thorities for nonbanking institutions, the idea that there be a 
macro stability regulator, the idea that there be a consolidation of 
banking regulators. 

So I think there are some very positive ideas that have been put 
forward. 

Ms. Watson. Would you please, if we send you the exact ques- 
tions, would you put your responses in writing so I can say that 
when we form this new regulatory system, these are some of the 
points that we ought to consider? 

We are trying to unscramble eggs that are really rotten at this 
point, and we must move forward and correct this system. It’s im- 
pacting on not only the United States but the rest of the world, too. 
We have to get it right, and I don’t — I cannot be convinced that 
this wasn’t seen back a year ago, the collapse. 
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But in trying to move on, I want to reiterate what has happened 
on Tuesday. It was reported that just 1 month after repaying their 
$10 billion in aid, Goldman Sachs would be posting a second quar- 
ter net profit of $3.44 billion. 

I am curious to hear your perspective on their success despite the 
recession, given your 26 years of experience at Goldman Sachs and 
the unique role former Goldman employees have played in eco- 
nomic policy, considering that the last two chairmen of the Federal 
Reserve Bank of New York, the head of the World Bank, and the 
head of the New York Stock Exchange, and the former Assistant 
Secretary at Treasury responsible for TARP, Neel Kashkari, were 
all former Goldman Sachs employees. 

And why do you believe Goldman Sachs has been able to bring 
in such profits despite the current economic conditions? 

Mr. Paulson. Yes — I don’t have an answer for you. I have not 
worked at Goldman Sachs in 3 years, so I can’t explain what they 
are doing that’s working. But I can say I take some comfort, and 
I think all of you should, that there are a number of financial insti- 
tutions that are more profitable today. And it looks increasingly 
like the government will be paid back with profits on a number of 
these plans. 

And in terms of your request to me to give you something in 
writing, I will work with you on that. I don’t have a staff like I 
used to, and I have a lot of requests. 

Ms. Watson. No. You can handwrite them. I do have a staff, and 
we will send you in writing what we would like to ask and what 
you think should be proposed. You can write it in hand. You can 
do pencil and paper. 

Mr. Paulson. I will do my best to work with you on it. Thank 
you. 

Ms. Watson. All right. I appreciate that. And do you think that 
Goldman Sachs has benefited from the economic crisis and the dis- 
solution of some of their strongest competitors, such as Lehman 
Brothers? 

Mr. Paulson. I don’t. I don’t know what is the source of the prof- 
its, and I have no basis to speculate on it. 

Ms. Watson. OK. How was the determination made that institu- 
tions such as Bear Stearns, AIG, and Merrill Lynch should be 
saved either through direct assistance or acquisition, while Leh- 
man Brothers would be allowed to fail? I am not quite clear, and 
I know you have addressed it. 

Mr. Paulson. Yes, I did, and I would just say to you, we did not 
have the legal powers we believed to do something in the Lehman 
Brothers case. We did not have the TARP to put capital in, and we 
did not have a buyer as we did in the case of Bear Stearns. 

And so we were faced with sort of an unfortunate set of cir- 
cumstances. 

Ms. Watson. And I will conclude, I see the red light, Mr. Chair- 
man, but I just want to say if we have missed our oversight respon- 
sibilities, I need to know what you consider, in writing, and we will 
put that in our letter to you, what you consider government could 
do more of. 
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I do know that we did not, this committee, under the former ad- 
ministration, did not do the kind of oversight, maybe we were 
asleep at the wheel, or maybe we looked the other way. 

But I would like to hear from you what government could do so 
we don’t get in this situation again. And I think, really, it’s worse 
than the depression of the 1930’s. 

Thank you, Mr. Chairman, for the extra minutes. 

Chairman Towns. I thank the gentlewoman from California. 

I now yield to Mr. Garrett of New Jersey. 

Mr. Garrett. I thank the chairman and thank the Secretary. 

Before I begin, I would just make a comment. One of your com- 
ments when I was walking in the room with regard to AIG, saying 
that there was a gap with regard to coverage — not coverage, but 
gap with regard to authority and regulation there. 

We have had a number of panels. Financial Services, look at this. 
And the bottom line is, the take-away that I have always heard is 
there is not a gap in authority, not a gap in regulation, that there 
were regulators there in place. 

But what they actually admitted to was they had the authority, 
they had the personnel. But, you know what? They just missed it. 
They weren’t looking in the right places, and it was just an error 
on the part of personnel. 

Mr. Paulson. And it may have been a gap in terms of capability 
when you look at the multiple regulators. 

Mr. Garrett. That’s probably a good way to phrase it. 

One of the things that you have said and others. Chairman 
Bernanke as well, that what we needed here is resolution author- 
ity, and that’s what we need to answer her question going forward 
is resolution authority as well. 

But here is a question I will pose for you hypothetically. Had we 
had resolution authority prior to the AIG situation, can you think 
and explain to me how it would be different? 

I will just posit two thoughts to you. If you had the resolution 
authority and they tried to move in to try to wind down the firm 
in a more, quicker manner — but we know right now, there is no 
real market out right there. And the same reason we are not doing 
it right now is it would put a more, larger burden on the taxpayer, 
right? 

And if you did it — what they are doing now, essentially, is saying 
we are going to do it out over a period of time. There’s still the 
threat of a problem over it. 

So help me understand why anything would be different signifi- 
cantly to the taxpayer and the structure had we had a wind down 
authority in place prior to the AIG situation? 

Mr. Paulson. With AIG it was necessary to keep the current — 
the company didn’t go through bankruptcy. 

Mr. Garrett. Right. 

Mr. Paulson. Kept the current, kept the current corporate struc- 
ture. 

Mr. Garrett. Right. 

Mr. Paulson. Worked within the legal framework. 

Mr. Garrett. Right. 

Mr. Paulson. The one thing that is similar is that the Fed made 
a loan, which is going to be repaid 
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Mr. Garrett. Yes. 

Mr. Paulson [continuing]. As pieces of the company are sold. 

But since I don’t know, you know, in terms of AIG 

Mr. Garrett. Yes. 

Mr. Paulson. My role was giving the Fed support as they made 
this decision. But once the action was taken, I had no dealings. So 
I just don’t know the details, and I think probably the Fed would 
be better to answer that question for you in terms of what they are 
doing now, what they might do differently with the resolution au- 
thority. 

Mr. Garrett. OK. I only posit the question because I do know 
you were not on the scene after the fact. But I just posit the ques- 
tion because I know you have said in the past, and here, too, I 
think, that we need the wind down authority. 

But I am not really seeing, and I haven’t got my hands around — 
from other witnesses as well, what would have been different in 
that situation. 

And now we have the situation, as you well know, with the CIT, 
looking like that they are not going to be able to get a bailout, if 
you will. And so haven’t we already set up the precedent, set up 
the situation, maybe going all the way back with Bear Stearns, 
that you create the conundrum of them saying that we look to the 
government to bailout, and under the administration proposals 
they say we are only going to bail out the Tier 1 entities. And CIT 
apparently just doesn’t fall into that category, so they are not going 
to get the bailout. 

So you have a disincentive now. You have a disservice to the tax- 
payer and disincentive to the taxpayer saying you are going to en- 
courage companies like that in the future and say, boy, I better get 
into the Tier 1 situation again or else I am going to fall into the 
CIT situation. Isn’t that the problem with the administration’s pro- 
posal? 

Mr. Paulson. Well, I don’t have all of the facts in terms of what 
has happened. When I was here, the regulators made CIT a bank 
holding company. They came in with a regulatory recommendation 
to Treasury. We funded, we funded them out of TARP. I have lost 
touch. I don’t know what’s happened. 

But I understand the issue, the conundrum you have laid out. 
And that is why, really, the only answer is we need to exit from 
all of these programs as soon as we can. 

Mr. Garrett. Yes. But my fear is that we — and my question to 
you would be, are we not, would we not under the administration’s 
proposal — and I know you spend some time looking at these 
things — basically perpetuating that situation going forward? In 
other words, we set the administration’s plan into place, and we 
begin to identify certain entities as being too big to fail, the Tier 
1 institutions, then the CITs of the world. 

And I know you may not be up to speed, and neither am I, on 
the particulars right there, but the CITs of the world will say we 
want to get into that situation in the future, and that’s the basic 
underlying flaw in the administration’s proposal, that you perpet- 
uate the problem. 

Would you agree with that? 
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Mr. Paulson. I do agree on one thing, that we don’t want to 
move toward a situation in this country where we have certain or- 
ganizations that are too big to fail and every one else can fail, and 
we want to get to a situation where no one is too big to fail. 

Now, I don’t know enough about the CIT to jump to the same 
conclusion you are about that. But I understand the dilemma you 
are pointing to. 

Chairman Towns. The gentleman’s time has expired. 

I indicated to Mr. Paulson that we would get him out. He has 
a plane to catch. 

So I would now like to yield closing statement to ranking mem- 
ber, Mr. Issa. 

Mr. IsSA. Thank you, Mr. Chairman, and thank you for this 
hearing, and I look forward to the reform part of our oversight and 
reform. 

At this time I will like to ask unanimous consent that the com- 
mittee consolidate questions of the minority and the majority so 
that we can keep from overburdening Mr. Paulson and still work 
with him to get followup answers. 

Chairman Towns. Without objection, so ordered. 

Mr. Issa. Thank you. 

Mr. Paulson, I personally want to thank you as a private citizen 
for coming here and giving us so much of your time and your in- 
sight into what happened at this very difficult time. 

There are unanswered questions. There are questions that we 
will never know. We will never know, had Merrill Lynch stayed on 
its own, stood on its own and received, let’s say, half of the TARP 
money that the combined company received, would it, in fact, today 
be a viable, going concern? 

Would the backup plans envisioned by the Treasury and the Fed, 
in case BofA were to back out, would they, in fact, have worked? 
We will never know that. 

Mr. Secretary, I want to thank you for your attempts to make 
sure we never had to know it. 

I, in fact, have been an outspoken critic of some of the activities, 
including the threats. I am and will continue to be an outspoken 
critic of expanding the Fed’s role beyond the monetary supply and 
giving them a direct role in the systemic risk question. I do so be- 
cause I believe that the Fed has a primary and premier obligation 
as an economic modeling organization. 

Well, you have a long history in mergers and acquisitions, under- 
standing of what a, “good merger” is and a “bad merger” is. That 
is not inherently a core talent that we expect to see in the Fed. So 
as we work to go forward to find the right models in case some- 
thing like this happens again, and hopefully the right models to see 
it before it happens and prevent it, I hope you will continue to be 
a resource for us, because I do believe that the commission, which 
has just been formed, and this committee have an obligation to get 
it right so we don’t have to do it again. 

Mr. Chairman, I want to thank you for this series and for your 
continued partnership on a bipartisanship basis and particularly 
for your help today in making sure that everyone got their ques- 
tions in, including those who have not yet asked them. 

With that, I close and yield back and thank the chairman. 
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Chairman TOWNS. I thank you very much for your statement. 

Let me just say, Mr. Paulson, thank you for coming. 

But, still, there are some unanswered questions that I would 
hope that mayhe you could ^ve it to us in writing, that when they 
looked at the books at Merrill Lynch, they realized there was a $9 
billion shortfall. This is according to Mr. Lewis. And then, of 
course, it was discovered further that maybe it was a $12 billion 
shortfall. 

But my question to you, and hope that you give it back to us in 
writing, because when I asked you earlier today you didn’t respond 
to it: How did it get from $12 billion to $20 billion? There’s no real 
answer. 

Mr. Paulson. I can tell you. That one I can tell you I can’t give 
it to you in writing, because I don’t know. What I heard was a call 
on the 17th where the losses were $18 billion pretax. By the 19th 
they were $22 billion pretax. And what I said to people, that’s a 
loss that takes my breath away. 

When the market hears that, now, all I could say to you is De- 
cember, the end of November and December were the worst months 
in the marketplace. And banks, it was the worst month for the 
economy. If you look at what was going on economically, it was the 
worst month in terms of credit products and banks losses. 

And so I didn’t — when I look at it, I wasn’t shocked that this 
could have happened so quickly. But I don’t have that explanation. 
You would have to get that from Merrill Lynch or BofA. 

Chairman TOWNS. Yes. I could see this if we were talking about 
millions, but we are talking about billions, “B.” It is like “B” in boy. 

Mr. Paulson. Yes, that was my reaction. I saw and witnessed 
things that I never had seen before. 

And so what was going on in the marketplace at that point in 
time, what BofA and Merrill subsequently explained to me, was the 
products they had in inventory, the credit products, there was a big 
erosion in value based upon what was going on in the markets. 

But I don’t — I don’t know. I heard about it for the first time on 
the 17 th. 

Chairman Towns. Let me just finish by saying last year, at the 
height of the financial crisis, major decisions were made about who 
was going to live and who was going to die. Lehman went down 
but AIG was saved. Bear Stearns was sold off. Bank of America re- 
ceived billions. Nine big banks were forced to take billions, when 
in many instances they didn’t even ask for. 

Most significantly, all of this was decided behind closed doors, 
with no oversight. In a way, the Bank of America-Merrill Lynch 
deal illustrates the dangers of concentrating enormous power in 
only one or two individuals. 

When you turn over complete authority to the Treasury Depart- 
ment or the Fed, with no accountability and no checks and bal- 
ances, this is what you get: oral commitments involving billions of 
dollars; seemingly arbitrary decisionmaking, and residual sus- 
picion. 

Mr. Paulson has stated that the principal regulatory agencies — 
the SEC and the FDIC — were consulted in this merger. I think it 
is clear that we need to hear next from former SEC Chairman Cox, 
and from EDIC Chairperson Bair to better understand the nature 



82 


and extent of their participation. I intend to schedule a hearing for 
that purpose following the August recess. 

There are some unanswered questions here, and if we are going 
to reform our financial system, I think we need to have the an- 
swers to these questions. 

So, Mr. Paulson, I want to thank you for taking the time to come, 
and I hope that you will become a resource in many, many ways 
to be able to help us to sort of unfold and get through this mess 
and to be able to come back stronger than ever before. 

Thank you so much for testifying. 

Mr. Paulson. Thank you very much, Mr. Chairman. Thank you. 

Chairman TOWNS. This hearing is adjourned. 

[Whereupon, at 2:55 p.m., the committee was adjourned.] 

[The prepared statement of Hon. Gerald E. Connolly and addi- 
tional information submitted for the hearing record follow:] 
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Thank you. Chairman Towns for holding this series of hearings on the Bush administration bailout of the Bank of 
America. Following the testimony of Ken Lewis and Federal Reserve Chairman Ben Bernanke, it is clear that Mr. Lewis 
successfully bluffed the Treasury and Federal Reserve into subsidizing a private merger even when Mr. Bernanke 
doubted that Mr. Lewis would pull out of the merger without a bailout. Though the lessons are multitudinous, I believe 
we need to focus on limiting the capacity of private companies to wring tax dollars out of the Federal government to 
subsidize agreements that should be entirely private. These lessons are particularly pertinent in light of proposals to 
empower the Federal Reserve. 


As the last hearing Mr. Bernanke's testimony confirmed, although the Federal Reserve had an important role 
establishing "ring fencing" for the Bank of America, former Treasury Secretary Paulson had the most frequent and direct 
interactions with Ken Lewis. On December 17’^ 2008 Ken Lewis called Secretary Paulson to threaten that Bank of 
America might invoke a MAC clause to withdraw from its merger with Merrill Lynch, which had already been agreed to 
by shareholders. Following a Bank of America Board meeting on December 22"“, 2008 Ken Lewis called former Secretary 
Paulson to see if Mr. Paulson could put the bailout agreement, which the Bank of America Board had Just discussed, in 
writing. Mr. Paulson told him that it should not be lest it prompt disclosure regulations. 

Incredibly, when Mr. Lewis appeared before this Committee he testified that there was no concrete agreement between 
the Treasury and Bank of America fora bailout, just an "an agreement that we would work toward a solution." This Is an 
unbelievable statement. Why would the Bank of America Board request that such a general agreement be put in 
writing? Why would such a general agreement prompt the disclosure requirements that were of great concern to Mr. 
Lewis and Mr. Paulson? 


Even more remarkably, when I asked Mr. Lewis if there was any intentional reason not to put this "commitment" in 
writing, he said, "No, sir, because there was not enough specifics to put into writing." His statement, given under oath, 
clearly contradicts the email that he sent to the Bank of America Board on the evening of December 22"“, following his 
conversation with Mr. Paulson, in which he wrote that Mr. Paulson advised against putting their agreement In writing 
because that would prompt public disclosure laws which, Mr. Lewis wrote in his email, "of course, we do not want." 

It is clear that Mr. Lewis bluffed his way Into receiving a Treasury bailout of $20 billion, in addition to Federal Reserve 
guarantees of ring fencing, based on what was understood to be an empty threat of invoking a MAC clause. It is a sad 
day in America when a wily CEO can trick former Treasury Secretary Paulson into paying Bank of America $20 billion to 
execute a private sector merger. I hope that Congress has the sense to create the safeguards to ensure that this sort of 
corporate welfare, executed under the Bush Administration without any public oversight, never happens again. 
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FORMER TREASURY SECRETARY HENRY PAULSON IS SET TO TESTIFY BEFORE A 
HOUSE COMMITTEE ON JULY 16 ABOUT THE GOVERNMENT’S ROLE IN 
ENCOURAGING A CONTROVERSIAL DEAL BETWEEN BANK OF AMERICA AND 
MERRILL LYNCH AT THE HEIGHT OF THE FINANCIAL CRISIS. DEMOCRATS AND 
REPUBLICANS HAVE BEEN ZEROING IN ON THE DEAL AT THE END OF 2008 TO SEE 
WHETHER PAULSON, FEDERAL RESERVE CHAIRMAN BEN BERNANKE AND OTHER 
FEDERAL OFFICIALS EXERTED UNDUE PRESSURE ON BANK OF AMERICA TO 
COMPLETE THE DEAL. 

THE TESTIMONY WILL BE THE FIRST THAT PAULSON GIVES TO CONGRESS SINCE 
LEAVING THE TREASURY DEPARTMENT AND COMES AS CONGRESS AND THE 
OBAMA ADMINISTRATION WEIGH A MAJOR OVERHAUL OF THE FINANCIAL SYSTEM. 
CONGRESSIONAL INVESTIGATORS ON THE HOUSE COMMITTEE ON OVERSIGHT 
AND GOVERNMENT REFORM HAVE BEEN LOOKING AT WHETHER GOVERNMENT 
OFFICIALS THREATENED TO REMOVE BANK OF AMERICA'S CEO KENNETH LEWIS 
OR OTHER BANK MANAGERS IF THEY DID NOT FINALIZE THE DEAL. THE BANK WAS 
CONSIDERING PULLING OUT OF THE DEAL IN LIGHT OF BILLIONS OF DOLLARS IN 
EXPECTED LOSSES AT MERRILL. LEWIS AND BERNANKE HAVE BOTH TESTIFIED 
BEFORE THE COMMITTEE, WITH LEWIS SAYING THAT THE PRESSURE FROM THE 
GOVERNMENT DID NOT SWAY HIS DECISION TO FOLLOW THROUGH ON THE DEAL. 
BERNANKE DENIED MAKING ANY OVERT THREAT TO REMOVE MANAGEMENT. 
INVESTIGATORS HAVE SUBPOENAED HUNDREDS OF E-MAIL AND OTHER 
DOCUMENTS FROM THE FEDERAL RESERVE, AN INSTITUTION THAT 
TRADITIONALLY CHERISHES ITS INDEPENDENCE. BERNANKE, AT TESTIMONY LAST 
WEEK, CAME UNDER THREE HOURS OF CRITICISM, WITH DEMOCRATS AND 
REPUBLICANS APPEARING UNSWAYED AT THE END. IN A LETTER ANNOUNCING 
THE HEARING, COMMITTEE CHAIRMAN REP. EDOLPHUS TOWNS (D-N.Y.) LISTED A 
STRING OF QUESTIONS FOR PAULSON, INCLUDING WHETHER BANK OF AMERICA 
NEEDED FEDERAL MONEY TO COMPLETE THE MERRILL DEAL AND WHAT THE 
GOVERNMENT CAN DO TO PREVENT FUTURE CRISES, 
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naan TimpnaA 

Ite BnJajEfldBBfiBmttU&ltlUflMlBJSQOtKQtfllllLEMKf&nUSBhtfiUMllJSUBUIBKttllilll 

BdadiB idtaciiHuia; aaioBan: ineKKajBW iiic.ilUwb ittBdUJ&iHD^ 

amiait! 

DMB ivunaoiQz«PM 


The foHowliig is a quidc update ami soma pralimiiuuy views In advance of 
the adl at 3:30 today. 

We (FRB Richmond, FRB NY and Board staff) are conUnub^i to gatho- needed Info 
for assessment dt ML ttirough Bank of America (BAC) management, though 
nvich of what is needed for a good prellmlnaty assessment on ML is in our 
possesion and being analyzed. We also had a pretty oood sense already of 
conditions at BAC, milch have also deteriorated recently ds evidenced by their own 
fvpiection fim’ Q4 havbig gotten significantly worse In the past week or two, and we 
are currently workbig to ivdate are views on BAC as a stm akine aittty. Asthey 
thwiBdvesncrted the other (light at our meeting, even on a stand akHie baste, the 
fimi teverythMy capitalized In terms of tangible common equity (TCE) relative to 
assets and exponires. 

• It Is notable that a quick analysis the IWassets ratios of BAC and ML 
on stand-alone basis and as a combined entity implies that the recent 
decline In BACs projected year-end 2008 stand al^ number appears to 
be^ktetegasmuch of thedednefn^eemb ined pro fermMaHesas tti e 
tosses at ML, even as they are portraying the losses at ML as b^g the 
Issuehere. This is largely the result of declining ratio at BAC stand alone 
and the foct that most capital in the combined entity will be coming from 
BAC. 

The prellfflinary assessment on the ML toss numbers is that ML does not appear to 
be being overly aggressive in some of Its larger markdowns — though we cant yet 
say that with certainty and for aH positions ~ so the sim of the iosses/write downs 
maycgtbe over-stating the probl^ at ML to a large extent in an attemi^ to 
'kitchen sink* the losses In advance of the acquisition date. Details on the sources of 
the 'new* $4 billion of losses are being sous^it right now and that will be included In 
the analy^ once we get a bit more clatity. 

General consensus forming among many of us working oh this Is that given rnskM: 
performance over past several months and the dear ^is in the data we have that 
die ddtotioraiion at ML has been observably underway over the entire quarter ~ 
albeit i^rn up si^lflcant around mid-November and carrying toto December - 
Ken liwl^ culm that they were surprised by the rapid growth of the losses seems 
somewhat srspecb At a minhnum it calls into question the adequacy of the due 
cRiigenceiMocess BAC has been doing in preparation for the takeomr. [Asan^ide, 
BAC management told us they coukt not provide eiectranic versions of ML flies, and 
one wmders how that is possible since they have been doing the due cffligenoe for 
months and having e-flles would have made that much sbnpilW and more effective 
fix ttiem. May have helped limit their cunent surprise.} 

As per our meeting with management the other night, BAC managemeit has 
identified a $78 billion portfolio of positions and exposures that are causing the 
problems at ML Those are as follows: 


BOG.BAC-ML-COOR-00009 
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ll«rll Lynch l«nBcy Poitrolto' 

Smllions 

La«>«nse<l Finme* 7,309 

CRE S.013 

ABS COO (Super Senior) 776 

Reaidenliil Moitgmes. fargely Non-US 4.008 

Current Expoaure to Financial GuarMoia (net of CVA/rasatve) 9.325 

CPUPCG 3.428 

Imeetmant Portfolio 20.968 

Currant Expoaure to Credit Oeiivilivaa f^oduct Companiea 3.732 

Prwati Equity f net) 10.784 

Aaaat Baaed Lendiiw 13^70 




NY Fed is worUng today to analyze the key positions as vwll as (Hhers at ML to see 
how iTOKhtUrdier deterioration Is likely or may be coming from this portfolio. The 
firm has substnitial continuing noQonal hedges purchased from financial guarantors 
($53 billion} and from credft derivative product companies ($18 billion) that ooukJ 
drive eiqmsures to those sources h^her and generate further assodated wite* 
downs In the value of the hedges If those entities deteriorate fUrtho-. 


9 *7 a rS z^t m {» i T3 «KV77ll f ai-S S fiTiTTi n i ■ i’ ’ nTT^ yT] [iTT 


basis, both the current and projected condition of the f^. Notable is^ are the 
thin level of tangible common equity rdattve to assets and exposures, the recent 
deteriorating condition noted above and what appear to be quite optbnistic 
underlying assumptions for the economy and performance of assets and markets in 
2009 that are drivliig a relatively posRive projection for the firms' stand alone 
condition oiftthrou^ 2009. Even If the protons are an adequate reflection of 
expected losses ftom some portfolios going roiward, they appear to dearly not be 
well prepared for any further deterioration in economic conditions and/or asset 
performance. Which is to say the firm Is not well prepared to withstand substantial 
unexpected losses that would resdt from further economic deterioration and market 
disruptions. BAC has a number of sources of potential vulnerability in its own 
portfolios, incfcKfing consumer loans, particuiady credit cards and mortgage-rdated^ 
^ well as relatively large exposure to commercial real estate-related po^ns and a 
commerdal laxling portfolio (funded and commitments) with a very targe share of 
the dollar value of exposures stemming from 'BB' and below-rated borrowers. 

We plan to finalize the analyses described in this today/tonight and woilc tiiis 
weelend to create a forward-ioddng view of the extent of the vinnetabilWes for the 
comUned entity, which we wiil shoot to wrap up by Sunday night and provide the 
full analyds Monday morning. 

please forward to any retevant parties I may have accidentally left the didribution 

and let me know if you have any questions 

tim 

TTm P. dark 
Senior ArMsor 

Banidim Supervision 8i Regulation 
Federal Reserve, Board d Governors 
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Analjrdt of Bank of Aineiiea & Morrill Lyatk Ma%tt 


EestrktedFR 
(SteoadDn^ 
Hixemberll, 2908 


!• Sommarv Ovorview 

&uik of AnMoiea PAQ has sofBcIait res oorces to coBtommste the BMrger wifli 
MarfD Lynch ^IBR). 

• l^nooiwiinniaticmofflte merger, based on cmrentjBojectioiisfiBbo&finns, die 
ombuKd entity would have an 8.6% Tier I ride based cental ratio and a Tier 1 
leverage ratio of 5.2%. However, the amount of tangible coimiKm equi^ at the 
combined firms will be among the lowest of the large BHC at 2.2% on day one of the 
acquiation. 

• An immediate vulnerability would be BAG’S access to market fimding. Onastand 

altmeba^ BAG has a significant slum term fimding dcfterideiBce. MER has 
a^mf^hL^^eh^oobh Megovenimedt fro gt l i B, and udlflikely increase 

the short term fimding pressure on the combined firm. 

• The principal vulnerability of the combined firm, similarly to other large BHGs, 
would be: 

o Potential losses fiom bag’s consumer and commenaal credit portfolios, 
which will be cemtingent ttpon the economic environment going finward and 
will be realized over time. 

o MER has the largest exposure to financial guaianton across US finandal 
institadems. Unlike the timing ofloss recognition in the loan portfolios, losses 
asfociated with financial guarantor exposures could be realized in amore 
compressed time&ame. Moreover, the timing of potential losses fiom these 
exposures is highly uncertairL 

From foe perspective of regnlatory capital. Bank of America ("BAC^ ennrenfly 
exceeds regnlatnry minliiM for wdl^pItaUzed on a ttaiid>aliuie basb, wifo an 
expected Tier 1 capital ratio of 9 at year-end 2008. However, oily about one 

third of foe flnn’s Her I rmpital la in the form of taagibie common equity. 

• When viewed from the stan^intoftangible common equity to total assets (die TGE 
ratio) the firm is among the more thinly capitalized of foe five larged domestic 
BHGs. This ratio is closdy watched by analysts and investns and further 
deteriordion ofthe firm’s TCE ratio would likdy cause increased mmotainty among 
market pmticipants about foe firm’s prospects. 

Since Sqitember, contimied eciminnic deteioratkm and substantial maiket 
diimpttons have weakened foe condition of both firms. 


BOG-BAC-MLCOGRbOOSe 
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• MHR'sdeteniKition has been sidistaiilMy worse than BAG’S and all but ensures Chat 
die firm could not survive as a stmd-alone entity without raising substantial new 
ogntal (andlor government sigipost) that is imlikdy to be available given the 
uncertainty about its prospects and findier fimne losses. 

• Management MW prefects Q4 after-tax losses ofroughlyS14 billion ftrMER, and 
iqipioximatdy a $1 .4 tnllion afier-tax quarterly net loss fin BAG, wlndi fin BAG 
npesents mote than four times management’s projected losses fiom just two wedcs 
ago. The losses at MER will erode over SOH of MER’s tangible cmninon equity. 

White die extent of die market disrvpthms that have ocenired since mid-Sqitember 
were not neeessariiy predtetabte, BAG management’s conteattea that the severity of 
MER’s losses onfy canw to 14ht tei recent dayi is problematic and imidies substantial 
defidendes in file due diligence carried out in advance of and subsequent to tiie 
acquiaitimL 

• In the merger proxy statement and investor inesentatiims the firm explidtly 
assmts tiiat it has an understanding of MER’s business activities, finandal 
condition and prospects as wdl as an understanding of the outlook fiir the firm 
bMBdimtpMpeetiyneonnornicatdjii^^ 

• Staffat tire Federal Reserve has been aware ofthe firm’s potentially large losses 
stemming fiom exposures to finandal guarantors, which is fire single largest area 
of risk exposure and driver of recent losses that have been identified by 
management These woe dearly shovm in Merrill Lyndt’s intemal risk 
management reports that BAG reviewed daring their due diligence 

o The potential fiir losses fiom other risk exposures dted by management 
including tiiose coming fiom leveraged loans and trading in complex 
structured credit derivatives products (‘correlation trading’) should also have 
been reasonably well understood, particularly as BAG itself is also active in 
botii these products. 

o Having done a quick analysts on the spedfieposttiorts/exposuns at MER tiiat 
generated the largest losses fiir MER in Q4, FRS staff see no dear indication 
tiiat they were driven by overly aggressive maikiiig down of positions in . 
advance of tire acquisition. Ibis genenl condudon notwitirstandinib some of 
the marks do iqipesr somewhst conservative and ti» qpropriateness of the 
timing oftirein^iaitment charge taken against goodwill is hard to assess. On 
the other band, credit valuation aiSustments sgarnst finandal guarantois are 
not particSilariy aggressive rdstive to those staff has observed at other firms. 

The eombhied firm remains vuhieribte to a continnfaig downtnm. 

• At tire time of tiie ooiiipletion of the merger, based on current projections for both 
fimrs, the combined entity would have an 8.6% Tier 1 cqiital ratio, and a TCE ratio 


WO 


'b2^§AC-MLCOGR.00037 



100 


of less dim 22%. This is in relation to BAC’s stand-alcme ratios a[92% md 2.6%, 
leqiectivdy. 

• Based on stress analysis peiftnned by staf^ under moderate and severe stress 
scenarios die combined BACMER firm would be among the most vulnerable of the 
largest domestic BHCs, but not substantially more vulnerable dun mmy odiets. 

• In die event dut actual losses were in line widt stress i>rojecdons,TCE and Tier I 
ctqiital would be substandally eroded, widi Tier I tide based c^tal ratios of 6.6% and 
4.0%, respectively, under the moderate and severe stress tests. 

• Resulting fiom the impacts ofa moderate or severe recessioi], our scenario analysis 
suggests dial the combined entity would need to raise roug^y S21 bSlmn and $67 
billion of Tier I capital, adiieve a Tier I risk-based c^tal ratio of 7.SH at year-end 
2009. 


UiKclrlrUil FH 
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December 21, 2008 

Telldwg nntiila fo r BrnikAm erica Diacmiioii 
fBradceted language below is fig fnrAn- internal dismission pumoses and sobiect 
to revision based upon hrii^ag bv Staff this aftemooni 


1. Abandcmment of tbe transactioc on fte eve of consiumnadon, especially after 
ftie eoftemive preparations that BA bas already taken, would surprise the nmket 
and have serious adverse effects not only for ML, but also £>r BA Of coarse, it 
would have negative implications ft>r the System. 


* The market would doubt the judgment of BA’s management and its ability 
to perftirm adequate due diligence and manage risks. It would call into 
question the risks inherent BA’s existing footprint, including Countrywide. 


and asset quality, as analysts attempt to determine why BA did not believe it 
had the resources to acquire ML. 


* The market would conclude that BA was too weak to address the problems 
at ML, particularly because ML brings with it $10 billion in Government 
TARP coital in action to its own capital. 


2. BA’s assertion that it would successfully exercise themateiial adverse effects 
clause is not credible, according to Fed and other key US Government (USG) 
attorneys. 

*T1ie public assertion of the claim, however, would likely cause the demise 
of ML in much the same feshion as the collapse of LdimarL 

*This would cause significant reputational consequences ftrr BA, in the 
markets, with ftie public and with the regulators. 
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3. If USO ware to provide aid to BA in connection with the acquisition of MI^ BA 
would look vay weidr in the eyes of die mailed: (e.^., look mote like CM and less 


likeJPMl 


* Excqit for the OFF (which has alrearfy provided BA with $15 billion and 
prmni^ BA another $10 billion iqx>n conqiletion of the ML transaction), 
the Fed airi Treasury hav e estahliah ed a policy on assisting only troubled 
comwmies in time-constrained. emereeiKV situadems. 


* The ML deal has taken place in Ml view of die maiket over an dctended 
period of time and without any indication of extraordinary weakness. 
Maricets will be focused on the 2009 pro forma financials, not the 4Q ML 
write-dowm. 


*Were the US Oovemment to provide aid at this point, it would rqipear that 
BA was itself too weak to acquire ML and had poor leadership and 


4. hi spite of all of this, if BA believes that aid fium USG is essential, and die 
USO chooses to provide aid to BA, it will come at a price - both economically and 
reputationally. Assistance, generally, has taken any/all of diree forms - r^[ulatoiy, 
capital, or with respect to distressed assets. [We may need to revise this Judgment 
later today] 


^Regulatory; Relief takes various forms [but we must be alert here that 
extraordinaty relief mi^t smack of foidiearance and markets and ratings 
agencies may not be as tolerant as regulators] 

*C^tal: [The central problem here is likely to be insufficient cqiital in a 
fost dderiorating economic environment The solution, thus, may well be a 
new cqiital raise, which could include a mix of private and public capital w 
USG could provide backstop in various forms]. 


*Distressed Assets; [Ihe pool of “distressed assets” at ML have already 
undei:^me massive wiite-rfowns, so tail-risk looks smaller than in odm: 
situatiems. Also, the size of die distressed pool looks relatively small 
conpared to size of pro forma BA balance sheet] 


2 
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5. If, however, BA maintains that fhe distressed assets are the central cause of the 
egqmcted pro finma weakeness, and USG more cleariy undmstands BA’s ratirmale, 
then BA should be expect to be required to — 

* take all the expected leases fiom any designated portfolio plus provide an 

additiorml cushion 6x extraordinary losses; 

* pay rates for arry aid it receives significantly in excess of foe C7P ; and 

* provide some measure of upside conq>aisation to foe US Govomnent 

Moreover, BA will be subject to restrictions on its business activities that, at 
a minimum, will include — 

* a ban on dividends without US Govenunent approval, 

* mwe sev«e executive compensatiorrlimitatioas than those fiom foe CPP, 

* limitations <m various types of corporate expenses, 

* a government foreclosure prevention policy, 

* restrictions on further acquisitions/trarrsactions, 

* requirements to raise additional capital in agreed time-frame, and 

* more intrusive review and involvemoit by foe US Government in foe 

selection of managemoit of BA, including foe board of directors. 


6. [BA has made clear previously to the regulators and to the markefolace foat it 
believes fois deal is strat^cally and financially good for BA in foe medium-term. 
BA has said foat foe fiunchise i^ue of ML is very strong and its long-term 
prospects qqrear good. BA should proceed with foe deal and manage foe deal as 
capifoiy as possibly including consideration of atmouncing a coital raise] 

♦08A shotdd consider foe following contingoit siqjport of USG. Hiat is, if 
u^reseoi ooiarket events threateai the viability of BA, foe Federal Resmve 
and foe ofoer Federal Govemmeiit agencies consider and use aU cations 

available to address foe situation at foat time.] 
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'Henia^ Scott Justtobedear, tfwughwedIdnotaitla-LewtstogofbnyaitifVve 
did bxfiiate that we believed that going forward would be detrimental to the iKalth 
(safely and soundness) of hte company. I think thte Is roirote atxl so this t^etlon 
may be Just academic, but anyway: What would be wrong with a letter, not in 
advance of a Ittigatlon but if requested by the ddense in the lldgatlm, to the effect 
that our analy:^ supported the safety and soundnes case for prooeedng with the 
merger and that we communicated that to Lewis? 

▼ Scott AlvarezP <“"” deleted 


address deleted 
oc 

12/23/2008 10:18 AM SutOed Re FW: BAC 


Mr. diainnan, 

Shareholder suits against management for decisions like this are more a nuisance 
than successful. Courts will apply a 'business Judgments mie that allows 
management wide dfscredon to make reasonable business judgments and seldom 
holds management liable for decisions that go bad. Witness Bear Stearns. A 
different question that doesnt seem to be the one Lewis is focused on Is related to 
disclosure. Management may be exposed if ft doesn’t properly disclose Information 
that te material to investors. There are also SarbaneskMey requfremaits that the 
management certify the accuarcy of various finandal reports. Lewis should be able 
to with all mose reporting and oertliication requirements while also 
complttltig this deal. His potential liability here will be whether he Idnew (or 
reasonably should have kriown) the magnitude of the ML losses when BA made Its 
disclosures to get the shareholder vote on the ML deal in early December, rmsure 
his lawyers were much involved In that set ctfdisdosures and Lev^ was ctear to us 
that he didn't hear about the Increase In losses till recently. 

All that said, I dcm't think it's necessary or appropriate for us to give Lewis a letter 
along the llr^ he asked. First, we didn't order him to go fbnvard-we simply 
exptobied our views on vdiat the maricrt reaction would be and left the cteiyon to 
him. Second, mtridng hard decisions Is what he gets paid for and only he has the 
full information needed to make the decfsion-so we dxxrldnt tate hun off the hook 
by appearing to take the decision out of h^ hands. 

Let me know If you'd like any mcxe info on this. 

Scott 

\ address delated 


BOG-BAC-MI,-COGR4)007g 




105 



SallMts taePw-MC 

MHi anspemuiOMi 

CMsyptMf 


I jraree we and Treasuiy gave our views on what vre thought the likely effects 
wouhTbe of not proceedbig, out thatfs dHTerent than orderbig Lewis to proceed. We 
didn't take the ded^ out of his hands or threaten puidth« supervisory action if he 
didnt.prooeed. I waiA to avcM the Fed bdng the centerpiece of the flt^jatkxi. 

Lew^ needs to have every incentive to analyze the facts and document and justify 
his ctecfeion. he thinks ne can rely on us, he'll assat there was nothing he could 
do and he can be reddess-rnotthe right incenti\ffi. Moreover, once we're In t}» 
IMgatfon, all our documents beconte subject to discovety and, as youll rememba- 
from Deborah's presentatfon, some of our analysis suggests that Levds should have 
been aware of the probfems at ML earlier (pahaps as early as ndd-November) and 
ncA ought by surprise. That could cause other problems for him aound the 
disdosures BA made for the shareholder vote. In any event, we can always dedde 
at the time (^litigation whethato help even if now we hold test 

Scott 
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Erie 

RpMngrtn/BOS/FRS 

To 

01/16/Z009 03:29 PM 

cc 

Subject 

Dear Ben; 



RKa C Proctor/BOARD/FftS 

Donald L KolsVBGMO/FRSOBOARD, EBzabeth A 

Duk^BOARD/FRSOaOARD 

ring fencing 


I wanted to follow up on my question this morning. Going forward I 
am concerned if we too quickly move to a ring fence strata^. 
Particularly if we believe that existing management is a significant 
source of the problem and that they do not have a good grasp of the 
extent of their problems and appropriate strategies bo res^e them. I 
think It is instructive to kook at the example of me Royal Bank of 
Scotland. They have consolidated assets of $3.8 trillion. The UK 


BCX3.BAC4llL<XIQIWI02a9 
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replaced senior management and currently owns 58% of the bank. 
The bank is maintaining operations without significant disruptions. 
Should problems get worse, die gcwemment may need to increase 
their stake. However, maf^onent has been changed, ^arehcrtders 
have b«n diluted to the extent of the losses reallKd to date required 
additional capital, and new out^ directors are being selected. Such 
a strategy obviously has pitfolls, but I would not want to dtsard tiiis 
option prematurely. 

Eric 


Brie S. ftosengren 

President &^0 

Federal Reserve Bank of Boston 

617.973.3090 Fax: 617.973.3173 

eric.rosaigrm@bo5.frb.org 
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Live Blog: Scott MacFarlane Blogs From 
Inside BofA Hearing 

Posted: 10:26 am EDI June 25, 2009Updated; J2S6 pmEDT June 25 , 2009 
WASHINGTON, D.C. - Live Biog; Scott MacFarlane Blogs From Inside BofA Hearing 
12:3Sp.m.J«nc 24 , 2009 

Filibuster tins:, Perhap.s it’.s fatigue. Paliap-s it’s singly a coincfdeice. 


Make 

Your 

E-Mail News 


E - New.s Registration 
r 7 a.rrt. Ik-iidlines 
r 9a.m, Meadlines 
F" 1 2 p,m, Hcaciiities 
l~ 4 p.m, iica<nin.es 
r <5 p.m. Headlines 
Breaksna News Alctts 
fEn!erE™a1l 


But the past hour of today's hcai'ing surroundstg Ben Beraanke’s handling of Charlotte-lHsed Bank . . „ , 

of America lias bccoine long-winded and aimless. McmbssofCongress are using tiieir allotted ArFCStiHS .PtiOtOS 
time to speak about the pitfalls of government intervaition into the financial system, but not to ® 

question Bernanke about Bank of America itself. 


Denxscratic Rep. Stephen Lynch broke the blockade by asking, “In this TARP deal, are taxpayers 
getting the (voice) they want (in Bank of Airwrica) considaing how much money they put into die 


http://www.wsoctv.com,/news/!9g56211/detail,t!tml 
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dt'al.” Bernanke responded ihat the Petiml Reserve has encouraged the finanesai insUtutions to put 

“independent” people onto their boards of directors. 

t1;56 a.sn.dym-24, 2009 

Democratic Rep. Elijah Cummings ofMaryland.in a voiceso loudandaothoraative it shook n^- 
chair, just asked Ben Bernanke if he thought Bank of America CEO Ken Lewis was "competait" at 

his job. 

Bentattkc dodgtd it, sayitig it wasn't a "y^ or no" queirtion. 

Bernanke then twice repeated his earlier claim "I didnl him” 

California Republican Rep. Bi ianj Bilbray then equated this hearing vrith an "inquiation." 

11:42 a.m. June 24, 2009 

ihekory Republican Rep. i^atrick McHenry, moments ago, told WSOCTV-com Bemanke’s claim 
he doe.snl recall pie.ssuring Ken Lewis into the deal with Merrill Lymch ”is convenient." 

McHenry said there is growitsg concern in the Charlotte-area atout the imp^t this merg® will have 
on local jobs. I !e said there arc also w'oirics about govtmnient ovareaching into Ae local batking 
indiLStry. 

5 1 :33 a.m. dune 24. 2089 

The Federai Reserve Chairman again dcfauled the Bank of Attica deal. He said it prevented a 
furthOT melulown offtnaneial .system. "I very, very much regret being involved in (some large 
recent llrianciai decisions), but I saw no alternative." 

But a long row of Congressmen are indicating they don't believe Bernanke^ claim he didn^ 
piessure Ken Lewis into the deal. 

10:57 a.m. June 24. 2009 

If someone lying? If so, who? 

Ben Bernanke, imdev qucstioiting irom Indiana Republican Dan Burton, repeatedly declined to call 
former lYeasuty Secretary Henry .Paulson a "liar." 

Rep. Burton procUired statements from Paulson suggesting Bernanke leaned on Bank of America, 
even threatening CFX) .Ken !.,.ewis',j6b,topushtlwoughthe Metri II .Lynch deal. When asked if 
Paulson was ly ing, Bernanke repeatedly said "1 don’t recall” saying Aat. 

t0;38 a.m. June 24, 2009 

Ben Bernanke, under queslioiting by House Government Reform Committee Chaintian Edo^hus 
Towns, just repeatedly denied threatening to lire Bank of American CEO Ken Lewis, if Lewis 
backed out of tire deal to merge with Merrill Lynch. 

fJernanke then said the Federal Reserve worked "closely and collaborahvely" with other federal 
regtilators during Ae Bank of Amcrica-MerTili Lynch deal. He said this cvm as Hous: Committee 
rnentbers displayet! emails front Fed staffers indicating She agency was tryuig to keep other 
agencies, including the Securities and Eschangc Comnassiofi m the dark. 

t0:13a.m. June 24, 2009 

Fed Chairman Ekn Bernanke just walked into a cavenioas heaing room on Capitol Hill- Three 
water bottles sit next to his right arm, (He’s sitting beneath some bright, hot TV lights) 

Bemasike is about to be grilled by angry Congressional leadere whoVe obtemed questionable 
enails from Fed steffers. 'I'hose emails show the Fed attempting to Ireep other government agencies 
in the dark about the <iea!. 

Benianke will address questions about his tactics and allcgatitms he threatened to fire Bank of 
America cxccs if they didn’t du the deal with Merrill. 
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Questions for the Record for Mr. Henry Paulson 
Rep. Kaptur 

1 , Bank of America (BoA) bought the sick puppy called Countrywide for $4 
billion in Jan 2008. Soon came the force-feeding of taxpayer funds to BoA 
that mysteriously rose under your watch by billions —from $12 billion to 
$20 billion, and now $45 billion. Has this infusion of taxpayer guaranteed 
money might actually a collusive reward for BoA for agreeing to take on 
both sick puppies (Countrywide/Merrill) knowingly? That favored firm 
would he rewarded handsomely as its toxic paper was dumped on the 
backs of the US taxpayer. Now it has become an even larger and more 
powerful money center bank. 

2. Mr. Paulson, the weekend that Lehman collapsed, AIG was in a 
precarious place. You were leading a group in determining if AIG should 
be helped. Goldman Sach's, CEO, Lloyd Blankfein, participated in this 
meeting. Can you explain why the CEO of a company with a business 
interest, and a huge one at that was present in the room? By saving AIG, 
the American public paid many banks fully on billion dollar contracts. If 
AIG had collapsed these banks would not get their money. 

Was AIG just a funnel for money to Wall Street? 


What other CEO’s were in the room, and why were they present? 
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3. How much of Bank of America's September shortfall was due to toxic 
assets from its purchase of Countrywide in Jan 2008 vs. the toxic paper 
pending from the Merrill purchase in the fall of that year? 

4. Why would Ken Lewis and the Bank of America enter into an agreement 
to purchase / merge with Merrill, Lynch when they did? 

5. Wasn't Bank of America the only major solvent U.S. Bank at the time 
that could even bailout Merrill? 

6. Wasn't Bank of America asked to bailout Merrill before the problems at 
Merrill became apparent to the rest of the world and American 
Taxpayers? 

7. How could have invoking the MAC have hurt Bank of America and its 
shareholders? 

8. Why did President Obama have to have Tim Geithner the pres, of the 
New York Fed as his Treasury Secretary? 


2 
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KEVIN M- DOWNEY 
( 202 ) 434-5460 
kdowney®wc.com 


LAW 0FRCE5 


WILXIAMS e CONNOLLY LLP 

725 TWaFTH STREET, N.W 
WASHINGTON, D. C. 20005-5901 
(202) 434-5000 
FAX (202) 434-5029 


ECNC'A.R.D MNNETT WILLIAMS ItSaO-ieBS) 
PAUL R. CONXOLLV USRS-tBPe) 


March 8, 2010 


The Honorable Marcy Kaptur 
9th District, Ohio 

Committee on Oversight and Government Reform 
2157 Rayburn House Office Building 
Washington, D.C. 20515-6143 

Dear Representative Kaptur: 

We write on behalf of former Treasury Secretary Henry M. Paulson in 
response to the questions submitted on your behalf in connection with the July 16, 
2009 Bank of America hearing. A copy of the text of your questions is attached to 
this letter. 

Question 1 asks about the reasons the federal government provided Bank of 
America with financial assistance under the Troubled Asset Relief Program. Mr. 
Paulson addressed that issue in his oral testimony before the Committee on July 16, 
2009. See Hearing Transcript at 32. 

Question 2 asks about the federal government’s involvement with AIG and is 
premised on the assumption that Mr. Paulson was “leading” the federal 
government’s decisions with respect to the payment of AIG counterparties. As Mr. 
Paulson explained to the Committee, those decisions were made by the Federal 
Reserve. See Hearing Transcript at 39, 53. Accordingly, that question should be 
directed to the Federal Reserve. 

Questions 3, 4, and 5 ask questions about Bank of America’s financial 
situation and its decision to acquire Merrill Lynch, and so those questions should be 
directed to Bank of America. 

Question 6 is premised on the assumption that Bank of America was “asked 
to bailout Merrill.” That assumption, however, is at odds with CEO Ken Lewis’s 
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WILLIAMS 8 CONNOLLY LLP 
The Honorable Marcy Kaptur 
Marchs, 2010 
Page 2 


explanation to the Committee that Bank of America made its decision to purchase 
Merrill Lynch “because we saw the potential benefits . . . and we did so without any 
promise or expectation of governmental support.” Written Testimony of Kenneth D. 
Lewis (July 11, 2009). 

Question 7 asks about the consequences to Bank of America and its 
shareholders had it attempted to invoke the MAC clause in its agreement with 
Merrill Lynch. Mr. Paulson addressed that issue in his written testimony to the 
Committee. See Written Testimony of Henry M. Paulson (July 16, 2009) at 3-4. 

Question 8 asks why President Obama appointed Secretary Geithner to his 
positions as Secretary of the Treasury. Mr. Paulson cannot speak to President 
Obama’s motivations. 



Attachment 
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PATRICK T.McHENRY 
MeWflCR OF CONOMBB 
IOtm Oisikict, NoAm Cmiolina 


224 CMitKiM HouCE Office Biaibno 
WA aMNOTOM, OC 2081B 
<202> 238-2870 
Fak l»)3) 226-0310 
www.tiouM.BovAnchanry 


COMMITTEES: 

RNANCIAL SERVICES 
OVERSHaiTAND 
GOVERNMENT REFORM 


-BUDGET- 


Congresi^i ot ti)e ^nitelJ States! 

J|oii«c of jRtprastntatibea 

iESlMlilnaton, ffii£ 20515-3310 

August-ST2009- 


The Honorable Edolphus Towns 
Chairman 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Towns: 


CHSmCf CFSKES 
S7 FotjOTH STF6ET, NW 
Suite A 
P.O. Box 1830 
fhCKOnv, NC 28803 
(828) 327-4100 
Pax; (828) 327-8311 


187 Locust STAtcr 
Smucc Pine, NC 28777 
(828)786-2729 
Pax; <828) 766-2701 


311 Marion SntcET 
P.O. Box 732 
Shbi.bv,NC2B151 
(?ed)481-«676 
--FAXh(704) 481-0767- 


TOLL Free m NC 
(800) 477-2678 


In connection with the Oversight and Government Reform Committee’s hearing on July 
16, 2009, “Bank of America and Merrill Lynch: How did a Private Deal Turn Into a Federal 
Bailout? Part III,” I ask that you submit to the witness, Henry Paulson, the following questions 
for the hearing record: 

1) Phone records obtained by the Committee show that at 2:40 p.m. on December 19, 
2008, you placed a call to Ken Lewis at Bank of America. Immediately after speaking 
with Mr. liwis, you then called Tim Geithner at 2:55 p.m. 

a. Can you detail what was discussed in that conversation? 

b. What did Mr. Geithner specifically say to you regarding the MAC? 

2) Rirtlier Committee records show that Mr. Geitlmer sent you an email the following 
day, December 20, reading, in part: “BofA/ML. Can’t MAC. Have to close.” On that 
same day, Mr, Geitliner also emailed Federal Reserve Governor Kevin Warsh to ask 
him: “Are you all over [Bank of America/Merrill Lynch] and are you getting what 
you need from die troops?” 

a. 'fhis indicates that the leg work in handling Uie merger, at least at the staff 
level, was being done by the New York Federal Reserve. Is that accurate? 

3) Explain again the Federal Reserve’s statutory authority regarding the removal of 
Bank of America’s Board of Directors. 

4) In yourtestimony before die Committee on July 16, you stated that you informed Ken 
Lewis of the Federal Reserve’s authority to remove the Board of Directors. 
Additionally, handwritten notes obtained by the Committee chronicle a conversation 
between you and Ken Lewis regarding Mr. Lewis’s desire to pull the MAC clause. 


tWTEO <W MCVaeDPATER 



127 


These notes include the comments: “Fire BOD if you do it - irresplonsible] for 
country. Tim G. agrees.” 

a. You were pressuring Mr. Lewis to go through with the Merrill Lynch merger 
by stating that you had the ability to remove Bank of America’s Board. Were 
you doing this on your own, or was this at the behest of the Federal Reserve? 

Mr. Chairman, I appreciate your leadership of the Oversight and Government Reform 
Committee. If you or your staff has any questions regarding tire aforementioned questions, 
please contact Alexis Rudakewych on my staff at 5-2575. 
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WILLIAMS S CONNOLLY LLP 
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March 8, 2010 


The Honorable Patrick T. McHenry 

10th District, North Carolina 

Committee on Oversight and Government Reform 

2157 Rayburn House Office Building 

Washington, D.C. 20515-6143 

Dear Representative McHenry: 

We write on behalf of former Treasury Secretary Henry M. Paulson in 
response to the questions submitted on your behalf in connection with the July 16, 
2009 Bank of America hearing. A copy of the text of your questions is attached to 
this letter. 

Question 1 asks about the content of a conversation between Mr. Paulson and 
current Treasury Secretary Geithner. Mr. Paulson has testified before the 
Committee about the nature of his communications with Mr. Geithner during the 
relevant time period. See Hearing Transcript (July 16, 2009) at 40, 42. 

Question 2 asks about the work done by the New York Federal Reserve. That 
question should be addressed to the New York Federal Reserve. 

Question 3 asks about the Federal Reserve’s statutory authority. Mr. 

Paulson provided information on that subject on page 5 of his written testimony to 
the Committee. See Written Testimony of Henry M. Paulson (July 16, 2009). 
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The Honorable Patrick T. McHenry 
March 8, 2010 
Page 2 


Question 4 asks about a December 21st conversation between Mr. Paulson 
tind Ken Lewis, the former CEO of Bank of America. Mr. Paulson testified 
extensively about that conversation both in writing and before the Committee. See, 
e.g.. Written Testimony at 3-5; Hearing Transcript at 13, 36 


Attachment 


Venr truly J@^s, 

1 - 


Kwin M. Downey { \ 
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Thursday, July 1 6, 2009 
Room 2154 of the Rayburn House Building 


“Bank of America and Merrill Lynch: How Did a 
Private Deal Turn Into a Federal Bailout? Part III" 


Exhibit Book 
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Hank Paulson, former master of the universe, sits In a nondescript ofRce in northwest Washington. D.C. He is trying to work on 
his memoirs, but he Is struggling. He doesn't seem like the onetime AH-lvy tackle at Dartmouth, the Harvard M.B.A. who ran 
Goldman Sachs, the prince of Wall Street who went on to be come secretary of the Treasury. He oxnes across more like an 
athlete who has lost a game and cant stop talking about the drof^ied pass, the missed shot. He is trying to explain the weekend 
last September when Lehman Brothers ^went down-and the Rnanclai world collapsed. 

The conventlMial wisdom, he admits, congealed quickly: it was a mistake for the government to let Lehman die, and the blame 
rested squarely with Hank Paulson. On the day that Lehman filed for bankruptcy, Paulson had tried to get out ahead of tiie 
story. If Lehman couldn't save itself, he told reporters, then he wasnt about to ask the taxpayers to step up. *1 newer once 
considered It appropriate to put taxpayer money on the line,* he said. The message was that the government would no longer 
bail out falling companles-that would Just invite more foolish risk-taking. It would create a ‘moral hazard.* 

But of course, In the weeks and months since the fall of Lehman Brothers. ^ the government has gone on to ball out banks and 
other financial firms to the tune of hundreds of billions of dollars. So why didn't it save Lehman? Tf only the government had 
rescued Lehman, a financial panic eouM have been averted. Or so the story goes. The narrative was set from the beginning by 
Paulson's moralizing tone, fbllowed by a market crash-and, as the once mi(^ty bankers crawled out of the wreckage, the 
anguished testimony before Congress of Dick Puld, die CEO of Lelunan, who portrayed Paulson as a backstabbing Judas. "Until 
diey put me in the ground,* Fuld said, leaning Into the microphone and baring his teeth, *I will wonder.’ 

Paulson Insists diat he tfd not turn his back on Lehman. There's no company that ! spent more time with and worked harder to 
save. That^ sort of the irony of the narrative that we wanted them to go under,’ he tM NEWSWEEK In one of his first extended 
interviews ^nce leaving office. He also dismisses the argument that the All of Lehman provoked a panic *It Is absolutaly a 
fiction tiiat L^nuin was anything more than a symptom.* He says a perfect storm of other near failures oiused the financial 
crlsls~the troubles at Fannie and Freddie, the nevts that AlG faced huge liabilities from Its finandai insurance gambles, the 
teetering ^ giant mortgage lender Washington Mutual on the edge. 

All this is true enough, but it doesn't mean that Paulson knew «d:at he was doing when Lehman went down. The panicked 
scenes that played out between bankers and policymakers during Leh-man's last days were recounted In the newspapers In the 
weeks that followed. But now, more than half a year later, and with the most acute moments of the finandai crisis bdtind us, 
tiie key players are better able to reflect on the dedslons they made. Perhaps no one has spent more time recomtiructlng the 
events than Paulson. In retrospect, it appears that Paulson was not tiie callous titan of Wall Street, but rather an earnest, 
sometimes bewildered man caught In a whirlwind he could not tame or even fully understand. He tfd the best he could, 
reaching, sometimes turdilng for answers, but In the end he was rescued by the sort of nerdy professor type who nyghc have 
been devoured on tiie tiacHng floors of Wall Street. To the extent tiiat there was a hero during those weels, it was arguably Ben 
Bernanke, the qu^, shy chairman of the Federal Reserve, whose problem-soiving and salesmanship before a skeptical Congress 
were alticai to avdding finandai disaster. 

Paulson was known as "the Hammer* as a 6-feot-l, 200-pound todde on the Dartmouth football team because he seemed to 
ex{Hode at tiie snap of the ball. Tenadty and drive, more than brainpower, have distinguished his career. He has bMn a 
champion arm-twister and shrewd enough: when he rescued Goldman's IPO in the wake of the Russian finandai crash in 1998 
he made hundreds of millions tor his partners and shwily thereafter became their leader. Yet Paulson can be oddly inarticulate 
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for sudi a powerful man. He is not a Wall Street smooUUe: no trophy ivtfe {he remains married to hts coHege sweetheart), and 
at Goldman he was known for wearing penny loafoie, not handmade Italian shoes. He's an avid bird watcher. A nonsmoking, 
nondrinking Christian Scientist, he did not hei^ for the Hamptons on the weekend but visited his mother in Barrington. III. Yet, 
l^ysically imposing, racfiatfng a confidmt forcefoiness, he came to stand for the dorrdnating Goldman brand. In the Wal) Street 
hierarchy, G<ridm8n Is the »nartest and mo^ confidtmt of them ati: ttte firm makes bets, but only ones it feels sure to win. 

The Lords of Goldman, who tend to come frwn Ivy League sctwols. looked down on the hustlers at lower-ranked firms like 
Lehman, who came cut state sdKx^s and the trading pits. Lehman «was an old firm, but Its modern Incarnation was built In the 
image of its scrappy CEO, Fuld. who came from the troding floor and liked to make trig, lisky bets. Fuid was called "the Gorilla," 
a nickname some might have resented. Fuld kept a toy gorilla in his office. His ethos was us (the pubtic-schod (^ys— Fuld w«it 
to the University of Colorado) against them (the Harvard know-it-dls Kke Paulson of Goldman Sachs). Paulson and Fuid have 
known each other for years. For the record, as wed as in private, Paulson describes Fuid as a "good guy* and even as a "friend.* 
(Fuld declined to speak to NEWSWEEK). But knowledgeable Walt Streeters and government olficlats who ai^ed to remain 
anonymous In order to speak more foeely say teat Paulson regarded Fuld as a gambler who tost sight of reality. 

Paulson began having his doubts about Fuid~and the foture of Lehm8n»as early as October 2007, when Lehman made a big bet 
on commercial real estate even thmigh there were signs tee deal was unwise. Paulson remained dubious about Leh-man's rosy 
earnings reports for the first half of 2008, and when the red Ink began to show in June, he began urging Fuld to scale bade 
Lehman’s leverage and find a buyer or a fresh infusion of capita!. He was frustrated, say these knovdedgeatrie S(Xirc«, when 
Fuld stubbornly demanded terms that were too fav«'ab(e to Lehman to attract any buyers or Investors. 

Fuld's 3 Ist-fioor midtown office had sweeping views of tee Hudson River and tee New York City skysaapers. In early 
September, the executive suite of Lehman Brothers ^became a Mod of war room; day and night, Fuld's iteutenants padded 
about, mundiing M&M's and chugging 01^ Cokes, as they searched, with growing desperation, for a soluUon. A South Korean 
bank had seemed Interested In Investing, then backed off. Fuid and his men tried to stay hopeful. Six months earlier, in March, 
JPMorgan had rescued the falling investment bank Bear Stearns— with the help of a loan from tee federal (^ernmmt. In early 
Se(Rember, tee Fe6s seized conbol of Fannie Mae and Freddie Mac, the two mortgage giants sudeed dovm by the ccrifapsing 
real-estate market. Surdy, the Lehman team believed, tee Feds would step In to hdp— if Lehman esuld only find a buyer. 

Paulson does not seem to have grasped tee urgency of the lootning disaster. Although top financial experts w^e warning about 
tee housing bubble back in 2006, Pauison-by his own admission— was not paying much attention to tee way banks were slicing 
and dicing mortgages and selling them as complex securities. *I rSdnt understand the retail market; I Just wasnt dose to it,* he 
told NEWSWEEK. But while he was at Goldman, he had loUiied Congress— successhilty-for new rules allowing investment 
houses to at least double the amount of leverage they could carry. 

In September, Lehman reported huge third-quarter losses, totaling nearly $4 billion. Two days later, the Feds stepped In. On 
Friday, Sept. 12, tee heads of the Wall Street investment banks were summoned to ar> emergency meeting at the New York 
Federal Reserve. The bladt Town Cars began pulling up to tee fortresslike Fed, which sits atop much of the nation's gc^d 
reserve, around 6 p.in. taulson was there, along with Tim Geithner, president of the New York Fed. The century-old building 
was going through asbestos removal, so Paulson had to set up his command center In a makeshift conference room. 'The 
ftjrnlshings were like a Ramada Inn In Toledo," recalled one of the participants, who, like the others who were there at the time, 
would not speak for tee record because of the sensitivity of the negotiations. Paulson told tee assembled wall Street chieftains 
that it was up to teem-not the taxpayers— to find a soludon to the Lehman mess. 

Back at Lehman, no one realty believed that the Feds would stay on the sidelines. They thought Paulson was bluffing. But he 
wasn't. Paulson would later say that he was powerless— teat under tee laws governing tee Federal Reserve, the government 
could not make a loan to an investment bank that lacked the necessary collateral. Paulson believed that Lehman had a 
multibililon-dollar hole in its balance sheet. There was not nearly sufficient coltateral. Federal Reserve chairman Bernenke took 
the same view. To this day, former Lehman i^cials ictsist to NEWSWEEK teat Paulson and Bernanke never told them that tee 
Fed was required by law to stay out of the game. Speaung not for attribution (because of pending lawsuits from disgruntled 
ftemef shareholders), these tehmanltes recall a let of talk From Paulson about moral hazard, which they regarded as posturing 
from a Goldman stuffod shirt. 

Fuid did net attend the summit meeting et the Fed; tee Lehman board instead sent his No. 2, Bart McDade. Fuld refused to 
a<»epttee signs that the ertd was near. He stayed in his office at what he ailed "the Mother Ship," working the ;Aones, 
searching for a white knight. On that same weekend, he was reaching out to Ken Lewis, chairman of Bank of America. 8 of A 
was big enough Co buy Lehman, and Lehman offered the giant bank a chance to get In the Wall Street game with a veteran 
player. But as Friday night dragged Into Saturday, Lewi* was not ailing back. *Oicfc didn't understand," recalls a colleague who 
was there. According to this person, Fuld kept asking, *What*s the story? Why is he not ailing me? What's happening here? I 
don't understand it." Even In tee cutthroat world of dealnvklng, alls are usually returned, if only to say no. Fuld thought Lewie 
was being rude. Unknown to the Lehman team, Lewis had been buying a Wall Street firm that day-just not 
Lehman Brothers. > The chairman of the Bank of America had been secretly doseted with John Thain, tee chairman of Merrill 
Lynch, at B of A's corporate apartment in the Time Warner Center. Merrill, like Lehman, was In deep finandai trouble. But 
Merril! emirioyed a vast n^ork of retail stockbrokers teat made it an attractive target for B of A. 

Another importent person was not returning Fuld's calls teat day: Hank Paulson was suddenly nowhere to be found. (Fuld was 
ailing ‘every 10 minutes,* according to a former Treasury offidai iteo was present.) Later, the Lehmanites aispected teat 
Paulson had quietly encouraged Them of Merrill to meet with l^wls of Bank of America, and they saw a plot. Thain, like 
Paulson, Is a Goldman Sachs alumnus. Some on the Lehman team later groused teat the Goldman men had gotten together to 
stab Lehman in tee beck-to ruin Lehman’s courtship of Bank of Amorica by secretly arranging the marriage of Merrill and B 
of A. To NEWSWEEK, Paulson reje^ed teis notion, though he adcnowledged teat he did encourage Thain to speak to Lewis- 
simply because Menlli was In troutrie, too. 
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Never known for giving up, Fuld had one more card to {^ay— wW) Barclays, a well-known BrtUsti bank. Indeed, as late as Sunday 
morning, some of Futd's lieutenants believed l^ey had a deal. But complloiUons arose; the Briti;^ government was balking, and 
Barclays sharehrdders had not been f^ven a chance to meet. Time was running out. Sunday evening, Lehman^ McOade returned 
h-om all-day meetings with oU^er Wall Street barons and top government officials at the Fed wibfi some >mry bad news: the 
government wanted Lehman to declare bankruf^-that night, before the nterkets in Europe and Asia opened. "I cant believe 
it,* Futd said when he learned the Bandays deal had hillen throu^ according to someone who spoke with him about Lehman's 
position late Sunday. A call came from Christopher Cox, the head of toe Securities and Exchange ^mmlssion. Over toe 
speakerf^ione, Cox informed the Lehman bosses, *You have a grave responsibility.” Hie Lehman execudves were aghast. They 
knew that toe consequences erf a baniuoiptcy would be severe-toat Lehman would defoult on debts owed to big Wail Stre^ 
(rfayers. Paulson also knew toe consecpiences would be serious. But none of the foderal officials foresaw just how bad it 
would gA— money markets so severely hit that, for a time, it seemed that mas^ve, global bank runs were a real possibility. 

They were saved by the guide thinking of the chatnnan of the Federal Reserve. Ben Bemanke Is so mild, his voios is gende and 
son^mes quavery. He grew up in a smMI Souto Carolina town and ^ent his life as an academic. But Bemanke^ academic 
:^]eclalty was toe Great Depresdon, and the lesson he learned, above alt, was that toe federal govemrrwit could not afford to 
wait to step In. to the days after toe foil of Lehman, Bernanke basicaily threw ensen toe banking window of the Fed and poured 
out $t trillion in loans. ‘People are referring to you as The Loan Arranger,’ vdth your felthful companion Hank,* Barney Frank, 
the irrefxosslbie toairman of toe House Finandal Services CommittM, told Bernanke. 

The frontman remained Paulson, who seemed to stumble about through late September and early Octcrfxr. It was Bemanke who 
persuaded Paulson te go to Capitol Hill for massive bailout money, but it was a very tough sell, and Paulson nearly New it. 
Congress originally rejected dte bailout and approved It only with iast-mJnutt revisions-and after toe Mode market had 
dummied. Bemanke's tow-key but indsive manner worked better wrtth lawmakers than Paulson's bluster. With the House 
resisting Paulson's proposal to give him virtually unlimited authority to disperse funds to banks. House Speaker Nancy Peiosi 
announced toat toe was getdng ready to leave town the weekend after Lehman's collar and would be back Mcmday. Bemanke 
quietly but fornfully piped up, *We may not have an economy on Monday.* Paulson Is proud toat he and Bernante vitro atee to 
prevent toe entire giobai flnandal system from collapsing, through toeir emergency use of the Treasury's Exchange Stal^tlzatlon 
Fund and Fed guarantees that kept money-market fends afloat. *If we hadn't come up with that, whoa,* says Paulson. 

At Lehman, toe story is over— but not quite. Many of the Lehman treders found Jobs at Bardays, where they trade today. The 
abnosphere is not quite the same. No wie wears neckties, and there are no longer Brazilian shoetoine boys walking the rows of 
trading amsotes, oftrlng a shine for $10. But when the traders answer toe phones, they sometimes still defiantly shout, 
‘Lehman!* 

Pauison's book, whldt will be published In October by Business Plus, will piay down Lehman's fell and play up the steps taken by 
the government to save toe economy. And In some ways, he's right. Though Lehman's collapse traumatized policymakers and 
banks ftK* months— no one talks about moral hazard any more— It was mainly a sideshow to a larger crisis. Off the foot!»ll Held, 
toe Hammer, It ai^ars, was sometimes more of a nail. 

With Suzanne Smalley, Matthew Philips and Nick Summers 
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Mr. LEWIS. Chairman Towns, Ranking Member Issa, 
Subcommittee Chairman Kucinich, and Ranking Member Jordan, as 
has been said, my name is Ken Lewis, and I am Chief Executive 
Officer of Bank of America. 

This Committee is reviewing in^ortant issues, and I hope 
my remarks will be helpful to you. 

Let me tell you a little bit about Bank of America. Our 
business lines include deposits, wealth and investment 
management, corporate investment banking, credit cards, and 
mortgages. We have a deep commitment to serving all the 
communities in which we operate. We have committed to land 
and invest $1.5 trillion in low and moderate income 
communities over the next 10 years. 

As everyone here is aware, the financial services 
industry underwent considereOble turmoil in 2008. Bank of 
America was affected by that turmoil but, nonetheless, earned 
a profit of $4.2 billion for the year. We also made two 
significant acquisitions. Countrywide and Merrill Lynch. 

There does not appear to be any debate that these 
accpiisitions were in the best interest of the financial 
system, the economy, and the Country. The failure of 
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467 percent . 

468 Now let me briefly walk you through the decision to 

469 purchase Merrill Lynch. We made that decision in September 

470 2008. We did so because we saw the potential benefits I just 

471 described, cuid we did so without any promise or expectation 

472 of governmental support. 

473 In mid-December, I was advised that Merrill Lynch had 

474 significantly raised its forecast of its losses, 2 tnd we 

475 contacted officials of the Treasury and Federal Reserve to 

476 inform them that we had concerns about closing the 

477 transaction. At that time, we were considering declaring a 

478 material adverse change, which, as a matter of contract law, 

479 can, if upheld, allow an acquirer to avoid to consummate a 

480 deal. Treasury and Federal Reserve representatives asked us 

481 to delay any such action and expressed significant concerns 

482 about both the systemic consequences and the risk to Bank of 

483 America in pursuing this course. 

484 We and the Government explored Government support as 

485 would limit the risk of proceeding with the transaction. We 

486 both were aware that the global financial system was in 

487 fragile condition and that a collapse of Merrill Lynch could 

488 hasten the crisis. 

489 For its part, Bank of America concluded that there was 

490 serious risk to declaring a material adverse change and that 

491 proceeding with the transaction with governmental support was 



147 


HG0162 . 000 


PAGE 27 


531 

532 

533 

534 

535 

536 

537 

538 

539 

540 

541 

542 

543 

544 

545 

546 

547 

548 

549 

550 

551 

552 

553 

554 

555 


Mr. LEWIS. Thank you for the question. The financial 
markets in the fourth quarter of 2008 suffered a massive 
credit meltdown, something that probably had not been seen 
during our lifetimes, and we saw that happening in September 
and in October, and we saw things that were evidenced in our 
own book that suggested that things were bad aind getting 
worse. We also had heard rumors on the street that other 
banks were suffering losses as well . So the losses at that 
particular time were not concerning because they were 
consistent with others in the marketplace and what we were 
seeing as well . 

But then, in mid-December, the forecast losses 
accelerated dramatically. So it wasn't that we didn't know 
about losses . The concern was the fact that these losses 
accelerated, and that was what gave us the grave concern. 

Chairman TOWNS. Let me put it this way. Did you move 
forward with the Merrill deal because of pressure from 
Government officials or because you thought it was in the 
best interest of Bank of America and its shareholders? 

Mr. LEWIS. There has been a lot of talk about the 
pressure from the Federal Government. It is true that we 
were told that if we went through or--I can't remember the 
exact words, so please give me license with word for word, 
but basically if we went through with calling the MAC, that 
the Government could or would remove management and the 
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Mr. KOCINICH. Now, Mr. Lewis, isn't it true that you 
understood the composition and performance of Merrill's 
portfolio because it was similar to your own in that it was a 
portfolio that contained complex structured derivative 
products? Isn't that true? 

Mr. LEWIS. It is true. 'The issue, though, is nobody 
predicted, a meltdown like occurred in the fourth quarter of 
2008. 

Mr. KXICINICH. But you were getting weekly reports, and 
you certainly understood Merrill because of the similarities 
in the composition and performance of their portfolio. Now, 
our investigation found that the Fed believed you should have 
understood the potential for losses at Merrill because your 
own portfolio was similar to Merrill's. 

I want you to look at the following from the Fed' s 
restricted analysis of Bank of America and the Merrill Lynch 
merger, dated December 21st, 2008. ''The potential for 
losses from other risk exposures cited by management, 
including those coming from leverage loans and trading and 
complex structured credit derivative products- -what they also 
call correlation trading- -should also have been reasonably 
well understood, particularly as Bank of America itself is 
also active in these products . ' ' 

Now, Mr. Lewis, how do you explain the apparent 
contradiction between your sworn testimony and the Fed' s 
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Mr. ISSA. Okay. And the U.S. Treasury Secretary, any 
similar power? 

Mr. LEWIS. No, sir, I don't think he would have the 
power . 

Mr. ISSA. Okay. But when acting in concert, you would 
perceive that threat to be real, that he could execute on 
that threat, of having you and/or your board relieved. 

Mr. LEWIS. My perception was that he was speaking on 
behalf of himself and the regulators. And my perception was, 
in concert, they would have that power. 

Mr. ISSA. Thank you. 

\ 

\ Chairman TOWNS. Thank you very much. 

I now yield to the gentleman from Pennsylvania who has 
been working on these issues for more than 20 years. 
Congressman Kanjorski . 

Mr. KRNJORSKI. Thank you very much, Mr. Chairman. 

Mr. McHenry made a comment in his introduction of you 
that Bank of America has business relations with 98 percent 
of the Fortune 500 companies. What I want to know is what 
are the 10 companies that aren't doing business with you? 

[Laughter . ] 

Mr. LEWIS. I don't know, but it is a very interesting 
question. 

Mr . KANJORSKI . Get home and check that . 

Mr. Lewis, in some regard we have important questions 
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everything done at once. 

Mr. CONNOLLY. I am sorry, I cannot hear you. 

Mr. LEWIS. We were working on a goal of getting 
everything done at once so that we didn't have an 
annoimcement of something that would cause more damage to the 
economy. But nobody ever told us that we should not disclose 
a disclosable event. 

Mr. CONNOLLY. So, for exan^le, nobody at the Federal 
Reserve and no one at the United States Treasury urged you to 
manage the timing of the disclosure so that Merrill's 
earnings and the receipt of TARP money were all disclosed in 
January? 

Mr. LEWIS. The target was to do that so that we didn't 
damage the economy any more. 

Mr. CONNOLLY. So there were discussions about that with 
the U.S. Treasury and with the Federal Reserve. 

Mr. LEWIS. It was about announcing everything at once. 

Mr. CONNOLLY. I understand, but the timing is 
interesting; let's announce it in January, not in December. 
Was there something critical that had happened on Wall Street 
that made it better in January than December? 

Mr. LEWIS. H“re was rot.^an agreement in December. 

Mr. CONNOLLY. I am sorry? 

Mr. LEWIS. There ’.■'as not an agreement in December. 

Mr. CONNOLLY. There was not an agreement among whom? 
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reluctance in accepting them and the exhortation from 
Secretary Paulson at that time to accept them and the issue 
of don't disclose the $12 billion worth of losses you had 
just discovered? 

Mr. LEWIS. No, absolutely not. 

Mr. CONNOLLY. It never came up? 

Mr. LEWIS. No. 

Mr. CONNOLLY. Why did you accept TARP funds if you 
didn't think you needed them? 

Mr. LEWIS. Because after hearing the various regulators, 
I felt like, given what they were saying about the potential 
of further deterioration in the economy, that we should have 
a healthy fear of the unknown. 

Mr. CONNOLLY. How much in TARP funds did you accept, Mr. 
Lewis? 

Mr. LEWIS. Fifteen billion. 

Mr. CONNOLLY. That is a lot of money for insurance 
against the unknown, especially if your initial reaction was 
we don't need them. 

Mr. LEWIS. Yes. But if you then see that credit 
meltdown of epic proportions that happened in the fourth 
quarter, it may not have been such a big insurance policy 
after all. 

Mr. CONNOLLY. My time is almost up. One final question. 

Greg Curl replaced Amy Brinkley at BoA' s Chief Risk Officer. 
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Given the fact that Mr. Curl failed to notice $12 billion of 
Merrill Lynch's losses, is it wise to have Mr. Curl be your 
Chief Risk Officer, and did you approve of that decision? 

Mr. LEWIS. Mr. Curl didn't miss the instruments which 
caused the loss. What happened is we did not anticipate the 
meltdown of such significant proportions in the fourth 
quarter. So he had identified everything properly;, no one 
thought things would get as bad as it did in the fourth 
quarter. And I made that decision. 

Mr. CONNOLLY. You made the decision that Mr. Curl should 
go ahead to become the CRO. 

Mr. LEWIS. To become the COO. I am sorry, the CRO. 

Mr. CONNOLLY. Thank you. My time is up. 

Chairman TOWNS. Let me thank you too. Let me announce 
that we have two votes on the floor and that we will recess 
until 12:30, and we will be returning at 12:30 and, of 
course, continue the questions. So the Committee is in 
recess until 12:30. 

[Recess . ] 

Chairman TOWNS. The Committee will resume. May I remind 
the witness that he is still under oath. 

At this time, I yield five minutes to the gentlewoman 
from California, Ms. Diane Watson. 

Ms. WATSON. Thank you, Mr. Chairman, and thank you, Mr. 
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Lewis for enduring all of this time. 
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weren't you told you wouldn't get it? 

Mr. LEWIS. I think I have seen that in an email, but I 
don' t-- 

Mr. KUCINICH. Were you told that, yes or no? 

Mr. LEWIS. I do not recall being told that. 

Mr. KUCINICH. Isn't it true that given the precarious 
state of your balance sheet and especially your inadequate 
levels of tangible common equity, you believed at the time 
you reasonably could need financial assistance from the 
Government in the future? 

Mr. LEWIS. The preferred stock does nothing to help your 
tangible common equity ratio. 

Mr. KgciNICH. You wouldn't think about it? I mean, if 
you got $15 billion in October and you are going to come back 
two months later and ask for another $20 billion--you to 15 
and then, two months later, $20 billion- -doesn't it show that 
it really increased your Tier 1 capital ratio? Doesn't it 
show that? 

Mr. LEWIS. Not tangible. 

Mr.- KUCINICH. Tier 1. 

Mr. LEWIS. Tier 1, yes. 

Mr. KUCINICH. Now, Mr. Lewis, the Government believed 
that you knew or should have known about the Merrill losses 
long before you said you did based on data that Bank of 
America possessed and had reasonably reviewed. The 
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K.L. Lewis 


Describe that call, please. 

A. I told him that we were strongly 
considering the MAC and thought we actually had 
one. He said, "We probably should talk," and he 
said, "Could you be here by 6 o'clock," — I think 
it was; give me license on that, I think it was 
around 6 o'clock — "on the 17th, and I'll have a 
meeting arranged with me and the Feds, Ben 
Bernanke . " So we did that . 

Q. So when did you call him on the 17th, 
eibout what time? 


A . I don ' t remember . 


MR. LAWSKY: Let me show you a calendar, 
if it helps. Does that say "Leave at 3"? 


THE WITNESS: Yes. 


MR. LAWSKY: And you have "Hurley at 


THE WITNESS: My best recollection is 
that it was mid-morning, but I don't remember 
talking — l don't put things like that on my 


calendar . 


MR. LAWSKY: Does that say "Gone to 


THE WITNESS: Correct. So sometime 


U.S. LEGAL SUPPORT. INC. 

1 PENN PLAZA, NEW YORK, NY 101 19 Tel: 212-759-6014 
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K.li. Lewis 

it might trigger some recollection. 

A. I think I got it now. I remember, for 
some reason, we wanted to follow up and see if amy 
progress — as I recall, we, actually, had not 
agreed not to call a MAC after the conversation 
that we had, and so I tried to get in touch with 
Hank, and, as I recall, I got a ntnnber that was 
somebody at the Treasury kind of guard-like thing. 
He had a nuit^er for Hank, and Hank was out, I 
think, on his bike, and he — this is vague; I 
won't get the words exactly right — and he said, 
'I'm going to be very blunt, we're very supportive 
of Bank of America and we want to be of help, but" 
— I recall him saying "the government," but that 
may or may not be the case — "does not feel it's 
in your best interest for you to call a MAC, and 
that we feel so strongly," — 1 can't recall if he 
said "we would remove the board cuid management if 
you called it" or if he said "we would do it if you 
intended to." I don't remember which one it was, 
before or after, and I said, "Hank, let's 
deescalate this for a while. Let me talk to our 
board." And the board's reaction was one of "That 
threat, okay, do it. That would be systemic risk." 


U.S. LEGAL SUPPORT, INC. 
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K.L. Lewis 

2 


to help you with this. But I can’t time it. 

3 


MR. CORNGOLD: And had you considered 

4 


prior up to this Sunday conversation using 

5 


the potential invocation of the MAC clause as 

6 


a way to extract some changes from Merrill, 

1 


whether it be price changes or conduct 

8 


changes ? 

9 


THE WI’TNESS: This was about just a 

10 


shear magnitude of loss, and either you do it 

11 


or you don't. Behavioral changes, or 

12 


whatever, wouldn’t fill that hole what we 

13 


thought was $12 billion, which turned out to 

14 


be $15 billion. 

15 


Q. Did Paulson ever say to you during this 

16 

time 

period -- or Bernanke, or people who work with 

17 

them 

-- "Have you told Thain or Merrill what’s 

18 

going on here? “ 

19 


A. I think, at some point — Thain used to 

20 

work 

for Hank. I vaguely recall he asked me if he 

21 

knew 

and I said "No." I said, "We had not talked 

22 

to Merrill . " 

23 


MR. LAWSKY: Did you have a view, at 

24 


this time, about what invoking the MAC and 

25 


backing out of the deal would do to Merrill? 


U.S. LEGAL SUPPORT, INC. 
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K.L. Lewis 

2 


MR. CORNGOLD: Do they sometimes, 

3 


because of who you are, do they contradict? 

4 


THE WITNESS : I don ' t know what you 

5 


mean. s 

6 


MR. CORNGOLD: Is it always the case , 

7 


that what's in the country's best interest is 

8 


in Bank of America's shareholders' best 

9 


interest? ■ 

10 


MR. LIMAN: You mean ever in history? 

11 


MR. CORNGOLD: YOU made the point that 

12 


sometimes they intertwine. Pregnant in that 

13 


is, sometimes they don't intertwine. That's 

14 


why I'm asking you if that's what you meant. 

15 


or do you mean that they always intertwine. 

16 


THE WITNESS: I mean that in this 

17 


particular case they intertwine — is a 

18 


better way of saying it . 

19 


Q. At the point in time of this board 

20 

meeting, though, you were relating to the board j 

21 

that 

you felt you had a commitment from the Fed and 

22 

the 

Treasury to make good on whatever harm is 

23 

caused fay the increased losses at Merrill Lynch; is 

24 

that 

right? 

25 


A. I had verbal commitments from Ben 


U.S. LEGAL SUPPORT, INC. 
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[Page 84] 


K.L. Lewis 

Bernanke and Hank Paulson that they were going to 
see this through, to fill that hole, and have the 
market perceive this as a good deal . 

MR. CORNGOLD: Isn’t the only way to 
fill that hole, though, to give you money, 
not to give you money that you would have to 
pay back at some interest rate with some 
potential equity interest, too? 

THE WITNESS: No. I think you have to 
separate the fact that, yes, there is still 
some short-term paying -- it’s more 
short-term paying now than we would have had 
had all this not happened, but longer term we 
still see a strategic benefit. So we saw it 
as a short term versus a long term impact on 
the company. 

MR. CORNGOLD: When you entered into the 
initial contract with Merrill Lynch did you 
get a fairness opinion about the transaction? 

THE WIItJESS: Yes. 

MR. CORNGOLD: From whom? 

THE WI’TNESS: Chris Flowers something. 

MR. CORNGOLD: And did you get a 
fairness opinion from anyone about the 


U.S. LEGAL SUPPORT, INC. 
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1 


K . L . Lewi s 

2 

A . 

Ko . 

3 

Q . 

Did you not do that because of the 

4 

statements made by Mr. Paulson? 

5 

A . 

No. The price itself being renegotiated 

6 

wouldn * t 

have solved the issue. It was a MAC -- 

7 

you have 

a lower price, obviously, but you still 

8 

have that 

hole . 

9 

Q . 

But it would help? 

10 

A . 

Excuse me. After the instructions by 

11 

Paulson , 

etc., no, I didn’t have a chance. 

12 


MR. LIMAN: Absent the ability to clear 

13 

MAC, 

is there any way to renegotiate the 

14 

price? 

15 


THE WITNESS: Plus, it was said that "We 

16 

want 

this deal done on time on these terms," 

17 

There wasn’t an ability to renegotiate. 

18 

Q . 

Why wouldn't you be able to renegotiate 

19 

the price 

and still do it in a timely matter? 

20 


MR, LIMAN: You mean absent a MAC or 

21 

with 

a MAC? 

22 

Q . 

You can always renegotiate. 

23 

A . 

Not when you're told that you can't. 

24 

Q . 

That's my question: Would you have 

25 

tried to 

renegotiate the price if you weren't told 
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K . L . Lewi s 

not to by Mr. Paulson? 

A . Yes . 

Q. And why was it that you couldn't 

renegotiate the price? 

A. I can't speak for Hank and the others, 

so it was pretty clear they wanted everything to 
stay as it was . 

Q. I understand that you can't speak for 

him. I guess what I’m trying to say is, someone 
who recently told you that if you did something 
he'd remove senior management from the board, it 
seems to me that they would have to kind of pull, 
that they could accelerate the timing of things, 
they could change the price, they could use their 
influence to help a fair resolution of the deal. 

MR. LIMAN: I'm sorry. The questions are 
very convoluted. Is your question, did he 
consider asking Merrill to give up their 
legal rights in the deal? 

MR. MARKOWITZ: That'S not my question. 

MR. LIMAN: Is your question, did they 

have legal rights to change the deal absent 
the MAC? Ask a proper question. 

MR. MARKOWITZ: My questions are proper; 


U.S. LEGAL SUPPORT, INC. 
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Chairman TOWNS. Thank you very much for your testimony. 

1 will begin with questions. And then, of course, we will 
allow each member to have questions . 

Chairman Bemanke, did you instruct Hank Paulson to tell 
Ken Lewis that he and his board would be fired if they backed 
out of the Merrill deal? 

Mr. BERNANKE. I did not. 

Chairman TOWNS. Well, I understand that Mr. Paulson 
told Mr. Cuomo that you did. I just want to share that with 
you. 

Mr. BERNANKE. I did not instruct Mr. Paulson or anyone 
else to convey such a threat or message to Mr. Lewis. 

Chairman TOWNS. Did you personally tell Mr. Lewis that 
you would fire him or remove the Bank of America board if Mr. 
Lewis backed out of the Merrill Lynch deal? 

Mr . BERNANKE . I did not . 

Chairman TOWNS. Ken Lewis testified under oath here and 
also told his board of directors that you and Mr. Paulson, 
made verbal commitments to him in December of 2008 to provide 
Bank of America with enough money to fill the hole created by 
the $12 billion loss created by Merrill Lynch? 

In December of 2008, did you promise Mr. Lewis that you 
would provide Bank of America with enough capital to fill the 
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$12 billion hole created by the losses at Merrill Lynch? 

Mr. BERNANKE. I did not promise any specific amount of 
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BOARD OF GOVERNORS 
OF THE 

FEDERAL RESERVE SYSTEM 

WASHINGTON. Q. C. SOSSi 

April 30, 2009 


BEN S. BERNANKC 
CHAIRMAN 


The Honorable Edolphus Towns 
Chainnan 

Committee on Oversight and 
Government Reform 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

This is in response to your letters of March 30, 2009, and April 23, 2009, regarding 
discussions between the Federal Reserve, U.S. Treasury Department and Bank of America 
Corporation about Bank of America’s acquisition of Merrill Lynch & Co. 1 will not attempt to 
characterize or address conversations of members of the Treasury Department, and will address 
only my involvement and the involvement of the Federal Reserve. 

1 will begin by directly addressing the matters raised in your letters. The Federal Reserve 
acted with the highest integrity throughout its discussions with Bank of America regarding 
Bank of America’s acquisition of Merrill Lynch. Let me be clear: At no time during these 
discussions did 1 or any member of the Federal Reserve direct, instruct or advise anyone at 
Bank of America to withhold from public disclosure information about Merrill Lynch, its 
anticipated or actual losses, its compensation packages or bonuses, or any other related matter. 
Neither the Federal Reserve nor 1 threatened to terminate, fine or take supervisory action against 
anyone at Bank of America if they disclosed any of the firm’s or Merrill Lynch’s information 
related to these matters. It has long and consistently been my view and the view of the Federal 
Reserve that questions regarding disclosure of information under the federal securities laws are 
best addressed by the relevant institution and its legal counsel because they are better positioned 
to understand clearly the materiality of the information and the institution’s disclosure 
obligations and responsibilities. It is a practice we followed in this case as well. 

Begiiming on December 17, 2008, we participated in several discussions with 
management of Bank of America about its plans to acquire Merrill Lynch. These discussions 
occurred at the request of the management of Bank of America, and, importantly, after 
Bank of America had announced the deal and gained the approval of its shareholders and the 
shareholders of Merrill Lynch and after the Federal Reserve had approved the transaction under 
the Bank Holding Company Act. 
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The Honorable Edolphus Towns 
Page Two 

Through the course of these discussions, management of Bank of America outlined the 
estimated losses at Merrill Lynch for the fourth quarter of 2008. It also raised the prospect 
that the U.S. government provide assistance to facilitate the acquisition of Merrill Lynch by 
Bank of America, given the expected size of those losses and the state of the markets and the 
economy. In addition, these conversations included discussion of the potential market reaction 
to Bank of America choosing not to proceed with the acquisition of Merrill Lynch as well as 
the potential market reaction if the U.S. government provided aid to Bank of America. The 
discussions did not encompass compensation levels or bonuses of Merrill Lynch employees. 

We are continuing to search and collect our records for the information you have 
requested in your two letters and expect to complete that search shortly. All of the information 
collected thus far consists of confidential supervisory information or confidential business 
information, both of which have traditionally been regarded as material that should not be made 
public, especially in the case of institutions that continue to operate. We propose to work with 
your staff to develop appropriate procedures for reviewing this information in a manner that 
maintains its confidentiality. 

1 hope this information is helpful. Please let me know if 1 can be of further assistance. 


Sincerely, 



Cc: Chairman Christopher Dodd, Senator Richard Shelby 

Chairman Barney Frank, Representative Spencer Bachus 
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MINUTES OF SPECIAL MEETING OF BOARD OF t)IRECTORS 
OF 

BANK OF AMERICA CORPORATION 


i)CiC6mber 32, 


Rursuam toxM notice, e epocial meetine of thd Of d BaNk Of 

Amei^: '^Owpomtori’O was be^ t9 te}^>hone pn Monday^. 

DecOp)^^, ^E?0&- 

The foAowf^ Direct- were preset constitutir^ ar^c^owun: Nbas^. WHIiam 
Barnd, Hi. FranH p. Sf.. John T. Coi^, Oary^l. CoufitrymaB, Tomray-R. Fradca, 

ChaHae tL Oiffonit . Kenneth D. le^ Walter E. Maeapy, IbomM Tboinaa M. Rytf). O. 
Tfmji^.SIO^, 41;., Robeit L. Tillml^ and Mpiep. Monka C. LozsraitMerec^R. SfKmgter and 

4acKk«tM.Ws|peL 

A|^ pfespof Mig^^ J. jSN^ T. :08nfcs. 6reg«y L. Ci«l. 

Baica Hatnpuip^a. Ufare p^. McGWt Bnari T. Mqyipten, Joe Ppcp; Richerd iC ^tfuthere. and 
Mmes, AiOf Wo^ Bnnldey. Barbaia 4. DeaoeiF.. Anne, U, rmucataL and AHcik AL HeaM. 
ciMcefsicd.thaOorporatl0n. 


Mr. Lewte chaked Hie meefir^ arKl Ms. Herald kept the minutes. 


Mr^ Lews noted that ro8 caB had bm taktfo. Mr. stirtM Hud he had 

spc^uan tp>tnpst of the Oirectors by telephone earner in. Hte dpy the dyeiUs of ttwr 

pfeceditiQ weekend. 

Mfv Le^ stated the pu^tese of Hie specteL rneet|ng1B;^.^tfre^t^ Board ia 

k) eccerel management^ recommendatiori to compteto ^ acqui^ltiPn pi MteviD Lyndi 
Co,, iric^ rMerrfl Lynch*), as schs^utsd on January, t, 2009, ptiist)^ td the tioim of that. 
certaBL A^reeinent and Plan of Merger FMo^er Agreememi, dated Si^ltombto 15. 2006^ aft»^ 
due consideration of the underUdcings and admomdons of the federal r^tlatora. 


foil Confktential Treatment Requested By Bank Of 
Amerfca Corporation 


BAC-ML-NYAG00003873 
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Mr. Laws report^ that a series calls had cKXurred between management of 
the Corporation and federal regulators as y^l as individual calls with Mr. Paulsen. Secretary of 
the Treastoy (“Treasury^) and Mr. Sernar^e., Chairman of the Board of Governors ef the Federal 
Reserve fFed’). He reported tl« k^. qf caBs to t»: <if aand foremost, the 
Trea^ry and Fed are unified in their view tt)at tiie f^re ^ the Corpors^Bcm to oornpleAe the 
acqui^ion of Merrill Lynch would resplt in syst^nic rsic to the finandal servN:e6 system in 
America and would have adverse consequencee for the CsrpOfaGoft (ii) seoc^. the Treasury 
fed, ^ated sOor^fy that were the CorporaSon to myoke the mat^at advttse dtanga 
{‘MACI clause in the merg^ s^reernerrt MerHIl Lynch and fM to dc^ the ^nsactioix the- 
Treasury af>d Fed would remove the Board arxi rr^riagem^ df the Corppraliant tNrd. the 
Treasu^ and Fed have confirmed that they wiB provide assistant to tt^ Cprpo^tion to restoe 
capftai and to protect the Corporation against the diverse Impact of certairrMerrfl Lynch assets; 
and ftv) the Fed and Treasury stated that toe inveetorent end ass^ protection promwed 
could not be provided completed by the ^heduled dosing da^e cd the merger, January 1, 
2009; that tod hierger ^oUd close as sdre^fuiec^ and that the Comoratiem can rely or) toe Fed 
a^ Treasury to complete and deliver the prorrdsed support by January 2(^ 2000. toe date 
stiiedMi^ ffM* the release of earnings by the Corporation; 

Mr; Lews reiterated that he had discussed in detail the cemberd pf the previous 
conversations with federal regulators with the Board. He reported tliat in addilkm to Owt 
prevbusly'descHbed conversations, he had spe^en again wito Mr. Bemanke who stated that he, 
Mr.. Bernanke. has spoken to other federal regulators, inciudir^ the Office of the ConnptroRer of 
the Currency fOCC'} and the FDfC, and has amfirmed that the OCC^ FOIC, the current and 
tneondng Treasury pfficiats, arKt the Incoming economic team oX toe new Mrrdhistration are 
informed the cpmmkment to th^ Corporabon by toe Fad and Treasury and al concur wtth 
the xesnmidnerto of the combined federal regiriators ffedpal fegutators”) to the Cdiporatton. 


Mf. Lewis stated that, basfsd on His dduxu^ons with rnerpbera of the Board, 
management recommended that the Cerporidtoh not ex^tise toe MAC clause under the 
Merger Agreement vdth Merrilt LynOfye^ tbat ^ Corporation proceed and dose the Merrill 
Lyrtoh acquisition on January 1, 2009. as originaly co'^templated. llto Board discuseed with 
Mr. Moynihan 

REDACTED 

O 


FOIL Confidential Treatment Requested By Bank Of 
a marina Cnromralkvi 
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Mr. L^ls stited furth^ that the Corporatfon \m(I proceed d!%eriUy writti the work 
re^iared to document the commitment from the Fed. Treasury and others to tocflitate an 
announoemsrtt of the commitment in conjunction ^ the Contoratldn's eamtogs release cm 
January ?Q, ^2X^9. 

t\^. ie^s {elated toat man^&nent's fficommer^atton on the foHowing 

fec^ from fito Fed and Treas^ ned: tp ^r^ose the MA^ ^eose in toe Merger 

Agree!|HI^;too of the Fad and TreesMiy thet: Carp<^ 0i i^ cam complete toe 

apquIMt^ ^ MdtoJI Oh toe verM cpmmitmient of toe e^ Tj^MRify to hsve a 
trSnsBCtion eykfet^i^. too fed and treasury^ committed assistonce in ei^edtoe to> iaUa^toan 
Jma^ ^ 200^^ tod sch^uted date cf toe CorpopatkNys ^rr9ngs rcteme; and Mr. Lewis' 
comtoft wfth toe assurance wt^ have been made: by the Fed Tnsasuiy and darificaUcm 
that hmds ucxfer the program are availatoe lot distribudon to toe dci^ivSon to the 
cetnmtowtotiof Uto.Ttoasury arxf 

Mr^ Levris noted toat no v<4e tiyas: lequkecf by toe Soan^. tRjtJtoat he vrished to 
op»)toe nscrtovnendatiQn for discussion among toe Board-end managemefit. 

Ci^scutsBidn ensued, the Soartf claii^^ that M was not fiersuaded or 
tofluen;^ by the statement by toe federal rngulatcKS toaA.the Board ond management vfocdd be 
remoyed t^ toe federal regutators Vi^ Corpgrsl^ were tcsexercfee toaMAC. and-WI to 

cpmplefe toe acquisition of Merrill lynto. The Board concurred H would reaito a decision thM It 
deemed h the best irdereSL of the Corporation and its shareholders without r^ard to toia 
lefMasenlidlpn-tiv toe federal regu^ 

Fiidhaf disOussiOn ensued: indu(|>ni) acciaWte charb^MItMfen by the federal 
regyfetors Jpf Fdtom^ent to the Corporation when armouncad; toe fafeVant asseta of; 
Menu of toa-tif^ °f toe announoament of tha ;cenhhtto^ e!f:^fad 

and Tfeaa^r (ha Corporehen's d^ends and incentive compensati^ tha of a 

tyrttted; from toe federaf regulators; the rettabUity of toe nspraaerAMiyas c^ toa 

federal ragufetohs; toe de»rabWty of asset pimtoases and equtty infii^ona; the ^Cofpi^ettdn'a 
sbBtor to ferdwr negotiate after tNa consanmdtiDn of the merger; fertoar ingtory ragtadtog 
Specific assurances by the federal regulators; the Corporation’s repent responfeS fer Certain 
requestst^ federal Ye^utators; REDACTED 
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After d^ssion, th^ Board requested that managerheht iMaM furftitf 
da^icgfttpn of certain ti^ps, iqpndl^'c^ and assurant^ reg^d'^ ttW: commS^nt 

from the federal B^utators; 

There being . no furtt^- business to con^ More ^e Boai^, tM ymS 

at^Mried. 

Kenneihp. ie<^ 

Cheinhan ^the PQf0; 



HeraM 
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MINUTES OF SFECfAL MEETING OF BOARD OF DIRECTORS 
OF 

BANK OF AMERICA CORPORATION 


Oec«mtMr jHlOB 


Pursuartt to due notice, a special meiNing of ti>'e Bdad df Dif^on of Bank pf 
Aitienca Corporation was held at 4:^ p,m. on Tuesday; Oecember ^ ^308. 

The following Directors wei« present cOi^Huting S qoonjm: Messrs. VyUHam 
Bam^ nil Frank P. Brsft^ Bt., Jbhn T. Colb^ t. Gountfyrm. Tommy R. Franks^ 
ChsBtes K. Gifford, Kennedt O. Le^. Walter E, Massey. Thomas A May« O. T^ple Sloan, Jr., 
Robst 1. Tiiiman, and Mmes. Monica C. tozano, Patricia E. WtcMU, Menedi^ R. ^>ar>gisr arvl 
Jadci&M,rWard.^ 

Also present were: Messrs. Brian T; Moynmaf^ 9tid Jde i. Price, and Mnaa. 
Amy Woods Bhnidey. and Atlca A. Herakt, officers of theCorpofatipni 

Mr^Leens called tfidi^iredthe specialjnW^tfng and HeraM kept the 

minuies. 


Mr. Lewis advised the Board that he wished to futiy Inform the 6o«d regarding 
cfiscussions between manag^ent of tiw Corporate and federal regulatora which had 
occurred since the Bond meetmg of December 22, 2008, inctudii ;9 the federal reguiatois' dim 
view of die econui^i 


Mr. Lewis r^aorted that Board had requested, that management obtain 
greater clarity regaidirig the assurances prodded to Jtimiqr Mr. Bemanke, Cheimnan Of the 
Board of. Governors of ^Federal Reserve end 'Mr. Pautoon, Secretwy of the Treasury 

(Treasury*) and to ad'^mce die completion of thecommiShefd to dto Corporafttonfrem the 
federaf reguJatois on wh^ the Board and managemeiit would r^ to oonsummatetoe 
sdierhded acquisitionQf ^dentil Lynch A Co. ("Merrifl LynefF}* He reported thsd rqarittoanient 
had requested that the Treasury andrttie Fed cor^om the terms and conditionis tiieir 
commtiment beforethe closing date of ti>e acquisition of MeniU Lynch on Jarui^y 1. 2009. He 
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furtt^er reported management iiad engaged a series of tetep^ione caSs and 
communtcaticms witti the federal regulatore to obtain greater certainty with regstni to the terms 
and cnndUdons of the federal regulators’ M>mmitment 

Mr. lewis reported that in tds.conversattcms tee federal regtdators regarcfing 
the Cprporaticmi's pending acdutsiUcmi of Mertili Lynd). he had st^d that, were it not lor tea 
sertoua concerns r^arding the ^arof the United States fmanctei services system and the 
adverse corisec|MRCK»^ oJNhat stojalion tothe Corporaton articulated tee reguiaiors 

(tee ’^^tve^&e situ^ort'% dte Corpr^ation would. In Tight of tee d^Hwahon of the op^ting- 
ri»ults and capi^ pQ^SiOn of M^rilf Lyndtu ass«t the material advise charge clause in its 
merger agreem^ write MerriB Lynch and vmidd se^ to renegotiate the transaetionv 

FurtNer« Mr. Lewfe reported that ft wasalso.made clear to tee federal m^ulaters 
ttat, because Gi the federal regulators^ express concerns regardir^tee adverse i^usrtion dtet. 
wouid occur if the Coiporation failed to acquire Merril Lyrste, ft is ^Dproprlate teat tee federal 
government make the Corporation whole for tee.deterjoration in Menftl L^ich^s operadng 
rssufts and finand^ condition. 

AA*. Lewis .described ihe.oonversations teat -had occurred predominatMy with Mr* 
Wsrsh. with whom Mr. Semanke had dftedted managemeift to rommunicate. He leportad tfte 
purpose jof such conversations was te sufficiency detafl tee needs and-esqtectetkim of te* 
Corporation to the federal regiriators before the effective date of the acquisition of Mmrfll Lymte. 

REDACTED 

Mr. iMs^atedteat tfteCoQ>ora$ohdid,h^ teve a wittten agfe«[nsnt 
federal regufiftora and teat The Peop^rs^pri could only mly bn the oc^.cornnrternents^f 
Bsmankft and Paulson and theft seriKiF re^eserftarnies at tee Treasury and Fed. inptudipg Mr.. 
VVaFStt. Mr. Lewis expteihfBd that writfen assurances would not be received before iMnuafy 
200te. because ar^ written assteances wftteld requfte foimai action by the Fed and Treifftftyv 
white formal action would recftifte pubfc disclosure. Me tarn also reported teal accevdteg Id, 
thstederal regulators any writUm asstfances dsBvteed pnpr to Janu^ 1. 2CX)9. Would npt, ft) 
mf event fwovide sufTicrent detaB to prpvftie comfort to tee &>ard and management of the 
cormnftment by the federal regulators. 


2 


FOIL Confidertftal Treetinent Requested By Bank Of 
smArir.e f^Mtx>radon 


BAOML-NYAG<X)003878 



170 


in accordant^ wSh ^ fvcommendafion of Board at Ihe pnK^eding meetir^. 

W. LeMris reported that management has obtained delated prat asaur»tees fiom the federal 
reguisrtors with tegard to their commitment and has documented those assurances widt e-mails 
and detailed noKte ctf man^emenfs conversations the f^tfalregulatt^. Mr. Lews 
reported the dates and times of certain of the communications and the s^n%oant extentisf 
mpnagem^t's efforts^ Mhiev^then discussed in d^^e^erad of ttte ccN^rsafkms between 
Price and Mh estabishir^i essential dementsjof die crpvnitm^t/df the federal 

F^iieitafs, inc^i^ % an agreeinem from the federal regut^x»s thMthetecoJivnilmecd be 
fufly dP^irnehted^ ph.b^OFe January 20v 20^ t^a corifirmato of the oontimtf/ig arid BtFong 
adrrioa won pf the federid regulators that taSure of the Corpoieiion to consummate Uie 
acqui^tion of MefilB Lyrich would cause signlHcant systemic risicte the.fiifancM systein arte'teie. 
eamohry of U^ted ^ates and woukf be specificaliy adverse IPtee CoQ^ratkm; and <iiO the 
cprnnrulcnerA of thelf^^l regulates to deirver assisUmoe in tee f^mn of cai;^ and asset 
pfctecteW te tee<?c9^aden. 


M|r. Lewis noted that Mr.^ Price has.shared w^ the goverrvneiS managemenfa 
e>cpec^ationsa$ to the amount expected to be provided to tee-Corppiatkm and the 

gister^ ooristruet of ary equity penitioR'to be received by the federal fegiSators, as wefl as dte 
•Corpora^on's efforts vi^ counsel and The Corporadon'e accountafte.vnth legard.teereto. Mr. 
tpwia ateP.fKted teat Mr. ^oe had been clear in his dtsotnisions /egandlhg tea CQn;K’ratio<yo 
concerns about preventing dilution of the; interests of the existing aharMtektete of tea 
Corporation. 

Mr. Lewis shmed tee Corporation's expactatipne presented te the federal 
regulators regardihgtee^amount of proposed proiaclion from tee ftetete) rediteTpi* Sgalhte th|f 
impact ofitee on arte off baterieesheeissseta of Marriti Lynch, titespeOifibassete^teeriafted, 
current carryir^ vstees and related itemB, Inchxting the govefnrtiahtSttate^)^ dtete af. 
absorption of losses upon redudHm of maritet values arte aubstantiaf teScdiJhte te <^^l^ 
marint values. >4e r^wted that management has afso asserted Ourty te dHM^^tebs Mite the 
federal regulatocsihat any "premiunf charged by tee governrn^.lor such tesunHtea.shetea be 
modete. He atso st^edthe Co/pcsatkm's proposal insuiates tee rrteSt tioubKhgMerdH tyfi^ 
assets, arte rotates uf^de.potential for the Corppratioev 


Mr. IttMs stated thte managemerti has been insistent with the fedofal riegolitom 
teat wSh regard to their commitmenL He reported teat management Is confiderrt 
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that Mr. Warsh iMiderstands the Corporation's position ciearty. furtiier confirmed dial Mr. 
Bemanke had assured him the Corporation wot^ not he pena^ed by accepting 
comm^nertt of the federal regi^ators and that acceptanoeof the commitment would be 
t^efidaltcKthe CorprKatipn and tts shareholders. Mr. Lewis alsoncted, howenrer. dtat flie 
defaHs of the commibser^ rK)t finalized. 

Lewis esqslained that repent discussions had begun to address concerns 
raised by the stqier>nsc^ reguiatc^e of the fed. These r^ulatorehed^xprassed oortcent 
regarding-^ CrM^porattpn's abifity to rem^n stable tn tight of the^ own ^ewfrf the econorny. the 
Corpsrafibn's earnings {M^ospects and the stabifity of the banking inrftffitiy. Mr. Le^ lepohed^ 
the Fed's obie^iwsls di^ the Corporation rem^ above reproach as e state member ofjhfr 
financM system as the recession contjmias. 

Mr. Lewis described the federal regulators' view.o$ the fteeH* term econoniy 
and mek’ projections of the ecornomy's impact on iheCorppraflcm'aearnif^ prosp^itt for 2d0&. 
He r^Mited dm regu^rs concern that-weakened eamirtgs and djwfdend pa^prumts cogfd 
cause capRai issyes for the Corporation by early in the second quarter In vfew of the low 
tangB:^ opmmoneqt^ ratio. 

Mr. Levra shared his and Mr- Frice's-conveesattenewfih the federal re^sAcNV. 
pah}cufaf)y Mr. ViMrah. who articulated the govemmenfs desire for an in$edion of new-private 
ca^HtaJ into the tndusUy and future offerings of common sto^ by the Corporation in which the 
gpvarrvnent would participate. He described discussions vrith the regulators reganting 
prr^ct^ tar^t ocmmcm equity ratloe, dMdends, ring>fenqing qf rmriafripaseM o 
CorpofaMdri. capkal cu^ona for toe Cqiporation and the soyerrirewit’s lorsjtefTn and short 
yfeytt regardk^ the pfoviskto for 'adcfition equity. Mr. Lews ak|)aihed toe govemman^q 
desire tp sdeofa rediictior) of tfm Corporation's mviderid.to a nominM.emeu^ perhaps Sjrarte 
per ebardper quartortq protect the pbrporatibn's capital. 

Mr. Levyts stated the federal regulators* dear portion that if Hie CMporatipn 
decBned Phan eqdty infusion at this time only to later come back and request that 
.govfrn m wt make a further eqL% Ihfusioh with respect to the Corporation, (is terms wmid be 
onerpusto the Corpc^atiorr. 
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Mr. Leiwis discussed the impSicattons ot government ownership of e portion of the 
Cc^poradon and two potential transactions with the gov^ment a capital ir^et^n induding a 
wrap of certain assets and a capita offenng indudtr^ ring-fendng of cela’m asp^ of Vhe 
Ccrponidon. Henoted that irath poter^ial trar^actions remaini ufKl^ discussion widt theifederat 
regulsSoB^ 


Mr. Levds stated that rto deftrutive ag»ement has been reached with the federal 
r;^uhftt^ hut ttiat man^erramt Pf.the Cofporatioh had deady explamiedto the fed«al 
reguiatotf tf)e term$ and pohditipns required Corporation to consummate the acquK^dOn 

L^<h oh Janu^l, 2009. In retwn. he.r^xxtedi managenwit hm received 4^t>ng 
atlSuranteB^rom all relevant federtf regiiators end polte; mdcem tftetidte Corporation fiffi 
recdye ai^uate and appropriate assets to neutraize^^n^acLto ttie ffnancial concision of 
Corporatipn result^ from the Coiporatidn's acguislUon-of Merr^ on January % 2^09. 
He stated that federal regiriators had advised management of Iheic des^ that ^ Corpondfem 
remab stable caid ttteir wiltihgness to assist the Corporation to raisecapM^, if necenary; to 
stabiliselhe Cortsoretion’s asset ba^ 

Mr. Lewds (included hisfemarfcs steHng fliat msDagemerit wW conteueto 
work wi^ die fedend regulaUKS fo^trartsform tha phncipres ^iat have beert discussed Info an 
appropriate documented commitment to be cocSfied aral implemented Jn conjimdtii^ 0ie 
Corporatton'a eam^ release on January 20, 2009. 

Robust discussion ensued, incktdmg the Corporation’s recourse.shouid tfte 
t^ierat regulators fail to comply wtdi. their assurances on.wNch the Board.and raanagerr^U 
havereHed; 

Mr. Price elaborated on fils conwH^tbnawritti Messrs, Bemanke and Pauteon. 
He reported that he had confirmed to Mr, Bernard^ and Mr^ Paotsan the rrtanceof the Board 
tfid^m^mgemenl xm the feder^ regudators^ assi^ancea. He described the.aitematMes 
pofenliMy available to die Corpor^onin a transaction wfih the goyernmenji and die terms and 
condftions.of agreements between the federat regutatpra and other fnsdtutipns fii the industry. 


Mr. Moynihan REDACTED 

REDACTED 
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Fyrther discussion ensued including backstops available to the Corporation, 
capital ratios and dividends. 

After summary remarits by Mr. Lewis, ttiere being no furflwr business to come 
before the Board, the meebng was adiourned. 


KermettiO. Ij^im 
Chairman of dte 00ahl 



Seoparj) 
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Jeffirvy Lacker«a(3aress dei^M 
12/20/2008 11:12 AM 


To ■MaftAlfriAftd“»«'»»8.wM ^ , *Sally Green” 

address deleted , "Jennifer Bums” 

, "Jemee McAfee* 

. Tnsh 

Nunieyi&ddress deleted ' 
cc 

Subject TheChaRMan 


Just had a long talk with Ben. Says they think the MAC threat is irrelevant because its not credible. Also 
irttends to make It even more dear that tfth^ play that card and then need assistance, management Is 
gone. (Foigot to toll him KL is near retiremont.} Hopes a Citi-lfice deal can be done w/o us taking 3rd loss, 
but if we got away w/ the gov just backstopping $74 that would be cheap given the size of the companies. 
He'd be surprised if thafs all it takes though. 
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Toi 

KaAttVfarsh 

Cc: 

Brian, F,Ma{fean;5:aSSl. 

Subject 

fbt’.BofA 

Date: 

12/3(V2Q0S 06:34 PM 


; Hiatie aan. 


Agree with scott until last sentence. "If trouble occurs" implies we wouldn't work 
wrtth them to head off trouble. One of the options discussed today was a limited 
ringfence maybe plus capital raise announced on Jan 20. It's tricl^ because of tarp, 
but tarp should have some unused, though committed, resources. I think such a 
plan is risky for BAG because its an admission of wealkness. Very different 
circumstances from BS-JPM. But if bac and our staff think it's needed we shouldn't 
rule out. Could be necessary to buy time to the more general tarp capital injection. 

Sent from my BlackBerry Wireless Handheld 

r Scott Aharez 


— Original Message — 

Froa: Scott Alvaret 

Sant: 12/30/2008 07:58 PM EST 

To: Kevin Harsh 

Cc: Brian Madigan; Donald Kohn; : Michelle Smith 

Subjact: Re: BofA 

Mr. Chairman, 

Ken will want to get you to commit as much as possible on this 
call. I'd be cautious for two reasons. First, we aren't sure yet what 
exactly we should do here. There is some disagreement between the 
OCC and BA, on the one hand, and our collective staff (Board, 
Richmond and NY), on the other, about what type and how big of a 
problem exists at BA (as opposed to ML). Any help will depend on 
getting our arms around that, and then judging the market reaction to 
our aid. Second, our potential solutions depend significantly on some 
amount of TARP money being available when it comes time to act and 
on the FDIC being willing to play a role like it did in Citi. BA won't 
want a loan, whid) is ali we can do on our own. The availability of 
TARP money around January 20 will depend on Paulson's ability to 
convince Congress to give the funds to Tim, on Congress acting 
without imposing new restrictions on hows the funds are to be used, 
and on whether a new, unexpected probiem arises before January 20 
(or whenever the next tranche is granted). So we cant be sure at this 
point what we can do. 

So, I'd stick to the message you suggested before. Consummating 
the deal is important to BA and ML as weli as financial markets. 

Failure to consummate at this point would send bad signals about BA, 
not just ML. And we will watch carefully how events develop and work 
with BA if trouble occurs. 

Happy to talk with you about this. 

Scott 

▼ Kevin Waf<;h/RnARn/FR.<; 


Karin 
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From: "Bair, Sheila C." [SBair^FDICgov] 
Sent: 01/14/2009 08:43 PH EST 

jp , CMnon iMi fUMM 

Subject: What we could do •• maybe 


Dear Ben, 

Strong discomfort with this deal at the FDIC. for a1 of the reasons you and I have discussed. Also, I 
understand from staff that the size and compo^n of the pool Is sUR somevrfiat up in the air, so it is 
difficuRfor us to evaluate the adequacy of BoA's 10 billion deductible. Here is the best i thlrA we can 
do. The FDIC will take 25% of the USG 10 biHion Iocs share, which coiresponds with the percentage 
of the rlngfeneed assets coming out of the insured entities. We will do the loss share with Treasury, 
pro-rata (taking 25 cents to their 75 cents for each dollar of loss) and similarly share pro rata with the 
preferred shares and warrants issued by BofA as premia. We will also amend the TLGP program to 
facilitate BolA doing a guaranteed covered bond deal, while announcing that we wiH entertain 
appfications from other TLGP participants to do the same. We will vrark in good foith with you, 
Treasury, BofA and PIMCO to determine the appropriate deductible. 

Let me know If you think this will work. My board does not want to do this, and I don't think 1 can 
convince them to take fosses beyond the proportion of assets coming out of the depository institutions. 

Sheila 

PS Reading the term sheet, I think the FR6 has ably covered itself on the foil risk. You guys are 
toughl 


This message viras secured by ZlxCorp W. 
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Seeking Alpha‘s 

Bank of America Corporation Q4 2008 
Earnings Call Transcript 

January 19. 2009 f about: BAG 

Bank of America Corporation fBAC^ 

Q4 2008 Earnings Call 
January 16, 2008 7:00 am ET 
Executives 

Kevin Stitt - investor Relations 

Kenneth D. lewis - Chairman, President and Chief Executive Officer 

Joe L. Price - Chief Financial Officer 

Analysts 

Matthew D. O’Connor - UBS 

Nancy Bush • NAB Research. ILC 

Midiael 1. Mayo - Deutsche Bank North America 

Presentation 

Operator 

V\telcome to tcKiay’s quarterly earnings announcement teleconference. (Operator Instructions) It is now my pleasure to 
turn the program over to Kewn Stitt. Please begin Sir. 

Kevin Stitt 

Good morning. This is Kevin Stitt, Bank of America investor Relations. Before Ken Lewis and Joe Price begin their 
comments, let me remind you diat this presentation does contain some forward-looking statements regarding both our 
financial condition and financial results. These statements Involve certain risks that may cause acfoai results in the 
future to be different from our current expectations. 

These factors include, among other things, changes In economic conditions, changes in Interest rates, competitive 
pressures vtrithin the financial services industry and legislative or regulatory requirements that may affect our 
businesses. For additional factors please see or press release and SEC documents. 

V\fith that, let me turn it over to Ken Lewis. 
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Kenneth Lewrfs 

Good morning. Welcome to today's program. (Operator Instructions) It is now my pleasure to turn the conference over 
to Kevin Stitt. 

Kevin Stitt 

This is Kevin Stitt, Bank of America investor Relations. Before Ken Lewis and Joe Price begin their comments, let me 
remind you that diis piesentetion does contain some forwarcMooking statements reganling both our financial condWon 
and financial results. These statements Involve certain risks that may cause actual results in file future to be different 
from our oiment expectations. 

These Actors indude among other filings, changes in ecorK>mic conditions, changes in interest rates, competitive 
pressures wthin the financial services industry and legidative or regulatory requirements that may affect our 
businesses. For additional Actors please see or press release and SEC documents. V\^ fiiat, let me turn it over to Ken 
Lewis. 

Kenneth D. Lewis 

Good morning. I don't need to tell you what exfiaordinary times we are experiencing. The ecxmomy and subsequently 
the credit markets literally hit a wall starting in September and culminating late In December with the greatest impact of 
my almost 40 years in banking. As you have seen in earnings reports so far. no body operating in the capital markets or 
lending to the consumer has been Immune. 

While 2008 vras a very disappointing year, we still made a $4 billion profit even as we e)^rienced more fiian $10 billion 
In capita! market losses and $27 billion in credit costs. We suffered as the economy stowed materially as we are a Irmg 
credit risk and our core activities of commercial and consumer lending as well as in our capital markets businesses. So 
the question on my mind and your minds is what are we doing about it? 

We managed our risk position down during 2008, reducing wherever we could the relevant positions in every area. Due 
to Illiquidity vre could not get that risk down far enough. We continued to re-work our credit risk appetite and consumer. 
We have instituted LTV, debt-to-lncome ratios and other restrictions which are prudent in light of ^e times we are 
facing. This approach raises concerns with legislators and other constituencies that we may be pulling back on credit 
when consumers, small businesses and commercial customers need it most. 

There is no doubt our overall appetite on credit risk Is greatly reduced. Given the right costs and provisions here and 
throughout the industry how could it be otherwise? Nonetheless, as you will see in a few minutes, even as we seek to 
reduce risk we continue to offer loans and credit to individuals and small businesses and corporate customers. We 
originated $115 billion in new credit during the fourth quarter alone. 

in our core company we have revisited and revised our unsecured underwriting terms and card terms, fooising on the 
programs that will produce better diarge off results. In our commercial areas we continue to aggressively work on fire 
credit book to reduce our exposures. During the last two years we have purchased sizeable credit exposures in our 
acquisitions of Countrywide and LaSalle which have added to our credit positions but we continue to restructure these 
operations and work to reduce risk levels. 

We have been working on fire integration plans for Merrill since September and now carry through those plans. So 
where does that leave us? 

The core businesses at Bank of America continue to operate quite well. We continue to grow our franchise focusing on 
customers and associates. We have had healthy growth in checking accounts and deposits. Cu^omers continue to 
seek us out as a company of strength. Metrics on customer favorabiiity, brand awareness, customer satis^ctlon and 
purchase consideration all Improv^ last year and we continue to be a leader in hoping to find solutions to the c^-edit 
crisis. 

Vto are proud of this record. ! think it is important for investors to understand fiiat we do this because it is good 
business. The recession and credit crisis will end someday and people will remember that our company was there for 
them In hard times. That will be an essential element in our opp^nity to return to the kind of profitability ail of us want 
out of our company. 
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Wth that backdrop i v^ll discuss fourth quarter earnings fusing mainly on flhe highlights across the company wWi 
some specific comments on indi\ndual businesses. Then Joe \^il go Into more detail on <»rtain issues including the 
acticHis we announced today, ttie capital markets, oedit quality, net interest income and Merrill Lynch. Finally, we will 
touch on our tiioughts for 2009 and discuss some of the near-term trends that wilt impact earnings. 

On January 1 vre ccmipleted the purdiase of Merhll Lynch establishing a rrompany unrivaled in its breadth of financial 
services and glcfi^l rea^. This merger reinforces Bank of America’s position as a leading global finance! institution. 

The merger creates, In our opinion, tiie most attractive U.S. consumer banking ftanc^lse broad earnings, 
diversification and an attractive run deposit base. We are one of the largest wealth management businesses in the 
world with approximately 20,000 financial advisors and more than $2 trillion in client assets, a world leader In the global 
markets and corporate in\restinent banidng businesses particularly in the areas of lending, debt and equity witing, 
trading, liquidity, pa^^ents management, research ar>d merger and acquisition advice and unparalleled in the number 
of commercial clients vre touch through business lending and treasury services. 

Longer term, the combination should be an earnings poweit^ouse with leading market share in almost ail of its 
businesses. We are happy that John 'Hiain has assumed a major role at Bank of America. John is in charge of Glot^l 
CoiiK)rate Investment Banking as well as Global Wealth and investment management both of which wil Incorporate 
most of Merrill's businesses. 

Since most of you are focused on the short-term let’s turn to that. Last quarter we said that market turbulence, 
economic uncertainty and rising unemployment would take its toil on quarterly earnings and that has certainly been the 
result for the fourth quarter both at Bank of America and particularly at Merril! Lynch. 'Hie United Sfot^ is currently in a 
severe recession affocting all sectors of the economy. Congress has passed the Financial Stabilization Plan as vrell as 
other programs put in i^ace and are starting to stabilize credit markets and promote liquidity but at a pace slower than 
any of us would like. We believe it will take time before any substantial benefits are seen in the health of the consume 
and the Impact on GDP growth. 

Consequently, we ttiink the pmdent dedsion is to take our dividend to $0.01 rather tiian to wait and see how earnings 
will ball up in 2009. This reduction will preserve approximately $2 billion in quarterly dividends that would have been 
paid out. You saw in foe release that Merrill LyrKfo experienced a fourth quarter loss of $15.5 billion that Joe will talk 
about in a moment. That loss materialized late in foe quarter in December and presented us with a decision. 

We went to our regulators and told them that we could not close the deal without their assistance. As a result, we have 
agreed to foe Issuance of $20 billion in tier-1 qualifying TARP preferred as well as the issuance of an additional 
preforred of $4 billion In exchange for an asset guarantee as essentially insurance protection of accrual of capital 
markets related to assets. We believe those actions were in the best interest of Bank of America and the financial 
system by limiting significant additional downside risk. 

Hiese actions also allow us to turn our attention to consolidating and recognizing the long-term strategic benefits of foe 
two companies. 

Turning to earnings, Bank of ^erica in foe fourth quarter reported a loss of $1 .8 billion or $2.4 billion after deferred 
dividends or $0.48 per diluted share. However, for the entire year we did remain profitable earning $4 billion or $2.6 
billion atter preferr^ dividends. 

As we experienced in the third quarter, earnings In foe fourth quarter were seriously impacted by foe headwinds of 
continuing high credit costs, severe market turbulence and tosses weighted to one-time events. Although it is difficult to 
focus on what Is going right at this time. I do think It is imperative to understand that most of our businesses do remain 
profitable for foe fourth quarter. Both consumer and small business banking ^h earnings of $835 million and global 
wealth and investment management with earnings of $51 1 million. 

Wthin global corporete Investment banking business lending made $301 million and treasury seitrices made $756 
million. Wiile these earnings in these businesses in some cases are substantially lower foan earnings in normal times, 
they are still profitable even with foe significant Inaeases In credit costs, lower customer activity and public maiket 
headwinds. 

An additional positive is that our retail businesses are experiencing a significant growth In deposits even as we operate 
in a lower interest rate environment. Average core/etall deposits grew almost $12 billion or 2 % Inr^udlng the expected 
run off in deposits at Countrywide, if you exclude the impact of Countrywide, retail deposits grew Just short of $1 9 billion 
3.5% ^ich we believe is a multiple of the overall market and was done vfolle vre maintained pricing disdpline. 
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As we experienced during the MBNA integration, approximately $7 billion of deposits ieft Countrywide after initiating 
more rational pricing. The combination of deposit growth and anticipated stabilization of the markets should have a 
positive impact In 2009. However, more than offsetting the positives this quarter were several events related to the 
market turbulence. 

These events Included losses associated with COM exposure, auction rate securities and legacy trading books: write 
downs in letters financed, CMBS and private equity, additional support of the Columbia cash funds and a challenging 
trading environment that impacted our trading results. In addition, the economy weakened in the third quarter as 
evidenced by rising unemployment, bankruptcies and continuing home price declines. 

This weakening drove to additional credit deterioration across our loan portfolio causing us to add substantially to our 
line Items for loan losses. Total revenue for the fourth quarter was approximately $16 billion on FTE basis, down 
approximately $4 billion or 20% from the third quarter. Net Interest income rose 1 2% from the third quarter while non- 
interest Income decreased 68%. 

Driving much of the decrease In non-interest income was this impact of continued [multi] construction and trading 
account profits, equity investment Income and other income. Non-interest expense decreased 6% from the third quarter 
driven by lower personnel costs primarily incentive compensation. Provision expense of $8.5 billion increased by $2.1 
billion from the third quarter. Net charge offs rose $1 .2 billion to $5.5 billion. The Increase In reserves of approximately 
$3 billion brings the allowance for loan to lease losses to $23.1 billion or 2.5% of our loan to lease portfolio. 

Earnings in each of our businesses were significantly impacted by all the factors I have just detailed. Let’s spend a few 
minutes discussing each of those businesses. 

Global consumer and small business banking earned $835 million, down $504 million from the third quarter as stable 
revenue levels, lower expenses and lower taxes partially offset an increase in provision expense of $1 .1 billion. The 
retail deposit story remains very positive as I have mentioned. Though the pace of grovirth is down from levels a year 
ago we continue to generate net new checking and savings accounts. For the second year In a row we grew net new 
checking accounts by more than 2 million. The recent drop in interest rates is driving a significant Increase in mortgage 
applications, mainly refi's, which is providing a very good start to production levels for 2009. 

Global wealth and Investment management earned $511 million In the fourth quarter which is actually up from the third 
quarter and from the fourth quarter a year ago. Driving the comparison from last quarter was the tact that our support of 
the Columbia cash funds of $226 million was less than the support from the third quarter. 

Globai corporate investment banking lost $2.4 billion In the quarter as positive earnings and business lending was $301 
million and treasury senrices was $656 million were offset by the market results and CMAS. Treasury services actually 
had a pretty good year with earnings this quarter up significantly from the third quarter. For the full year they earned 
$2.7 billion benefiting from core deposit growth and the flight to quality. 

Business lending produced quarterly average commercial loan growth of $10 billion or 3% vrith revenue growth up 15%. 
CMAS lost $3.6 billion which Joe will address in a minute. 

Not Included in the three business segments Is equity Investment Income of negative $387 million. These results were 
driven by minimal cash gains offset by lower valuations and impairments. 

Now before I turn it over to Joe let me make a couple of comments about the current environment some of which 
reference my earlier comments. As I said, the economy is experiencing a severe recession. We are seeing home 
prices: rising unemployment and bankruptcies make It difficult to predict the timing of an economic rebound. We believe 
the economy will continue to be challenged throughout 2009 with some potential early signs of stabilization during the 
second half of the year. Currently employment weakness is expected to continue through a good part of 2009 as it lags 
the trend in GDP with unemployment rising in excess of 8%. 

Credit quality will continue to be an Issue in the next few quarters with provision and charge offs remaining at elevated 
levels and perhaps not Improving until the latter half of 2009. Our tier-1 capital ratio is estimated to be 9.15% at year- 
end with a tangible common ratio of approximately 2.83%. As a point of reference rf you consider the OCI associated 
with higher quality NBS that we expect will pay off in full and the restricted CCB shares that would add more than 40 
basis points to the ratio or 3.27%. My point being that this ratio, while important, is impacted by certain factors that don't 
really influence how we run the business. 
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Joe will discuss what our pro forma ratios will look like given our actions so far this year. Given our economic outlook we 
stiii believe most of our core businesses can produce positive earnings for 2009 assuming a continue tight ^p on 
ejqaense levels across the company. We expect tiiese earnings vnll also be accmtive to capital in 2CH}9. Remember, vw 
sold some of our CCB investment in January which will result in an approximate pre-tax gain of $2 billion in the first 
quarter. 

Most importantiy we remain committed to serving our customers and clients while driving profitability during these 
tougher times. I know I am mpeating myself here but these times continue to be increasingly difficult on all of us 
including our shareholders, associates and our customers. With the expanding investment in our company by the 
Federal government we Intend to play a major rote in restoring the economy of tiie United Stetes to a healthy rate of 
growth. We will do this by providing credit to consumers, smalt and large businesses and state and local governments. 

i have recently created a senior management team to oversee the Bank of America credit initiative which will meet 
weekly to review lending levels in ea^ of the categories that I mentioned. This team vriii report monthly to the public on 
lending activity. This reporting will be in addition to any reports requested by our regulators, the Treasury or Congress. 
Going forward the role of banks must be to fuel the economy with credit while abiding by the inescapable transparency 
and acx^ountability inherent In the use of public money for any purpose. 

Bank of America acknowledges the responsibilities that accompany the use of public funds and stands ready to play the 
role as the leading bank to h^p refurbish the economic recession and restore America as the world’s leader in business 
innovation and prt^ress. Our acquisitions of both Countrywide and Merrill Lynch were directed at stiengthening the 
franchise but also contributed to marketplace stability and we remain a partner for our customers and clients critically 
providing credit, helping tiiem restructuring their balance sheets and giving them advice on how to best navigate their 
individual financial situations. 

Most of you I think are well aware of our home loan modification program that is projected to modify over $1(K} billion in 
mortgages and over three years keep up to 630,000 borrowers in their homes. We have 6,000 associates in our home 
retention division vrarking with borrowers. During 2008 the home retention division completed over 300,000 workouts. 
We are working out two troubled loans for every one on whi^ we foreclose. Bank of America last year provided more 
than $150 billion toward tending, investing and grant dollars to America’s small businesses and communities and to 
support iov^rto moderate income individuals and communities. Bank of America’s $1.5 trillion commitinent in 10 years 
is unparalleled in the business. 

Business lending remains strong and we have continued making loans to states and municipalities in a time of 
extraordinary uncertainty. Our team is doing everything they can to operate as efficiently as possible and to build the 
earnings power of the fianchise so when conditions improve you will see the benefits. 

With that I will turn It over to Joe to expand a bit on the quarter as well as some of the points I have references. 

Joe Price 

Thanks Ken. As Ken mentioned we entered into several agreements wHh various government agendes in light of Merrill 
Lynch’s fourth quarter loss. These actions will replenish capital and provide protection, essentially insurance, against 
significant dowmside risk on a pool of $118 billion in capital markets related exposures. Now In doing tills we have 
insulated in large part fijture significant losses from the asset classes that drove Merrill Lynch’s loss. This wrafH>ed pool 
includes assets that when combined with other losses where exposure no longer exists represents some 2/3 of Menill 
Lynch's fourth quarter loss. 

in doing so we expanded the coverage to indude substantially similar exposures on the Bank of America platfonri as 
these assets \wll managed together in tiie ongoing company. From the standpdnt of the Bank of ^erica capital 
markets loss in the fourth quarter the pool indudes assets that drove about the same percentage of our losses. 
Generally speaking, the wrap covers domestic, pre-disruption or legacy leverage loans and commerdai real estate 
loans, those that were largely acquisition related fadlities originally intended to be securitized, CDO’s, finandai 
guarantor counter-party exposure, certain tiading counter-party exposure and certain investment securities. 

Terms of the agreement are that in exchange for us issuing preferred stock of $4 billion which pays a dividend of 8% 
and warrants, the combined government agendes will absorb 90% of the losses on this pool after the initial $10 billion 
first loss that we retained. We retained 1 0% of the losses in excess of the first loss division. We will continue to manage 
these assets in the ordinary course of business and retain the income from the aggregate pool. 
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There are some more details in our filings on the specific provisions. While platforms still carry market and credit risk, 
while entering the agreement we have limited the downside on much of the capita! market legacy cash positions as well 
as select counter-parties in exchange for the first loss position and a premium. Assets included in tiie wrap wll carry a 
20% risk weighting for capita! purposes. 

Let me now turn to earnings and begin by elaborating a bit more on fourth quarter results before turning to credit quality, 
capital and Merrill Lynch. Turning first to GCiB, and more specifically capital markets and advisory services. 

As Ken mentioned tills was one of the most diffi^tt capital market environments in history and the fourth quarter vfas 
particularly severe. Prices continue to decline across a broad spectrum of asset classes. Global de-leveraging 
accelerated. Volatility and illiquidity continue to disrupt equity and credit markets and correlation trades experienced 
significant diversions, all of which made for an incredibly challer^ing backdrop in addition to normal fourth quarter 
seasonality. 

Now all this led to very disappointing results. Net loss of $3.6 billion in CMAS. On a positive note, investment banidng 
fees were up 30% from tiie third quarter to $618 million. Now we would characterize our market disruption chaises this 
quarter as approximately $4.5 billion. These charges continued to be centered in CDO related write downs as well as 
couple of other areas. 

Let me s^rt with leverage lending where we ended the quarter with exposure of $3.6 blilicm which is all funded, dc^ 
$2.9 billion from September. $1.7 billion of the reduction \^s the transfer of bonds to the corp<Hate investment portfolio 
where titey will be carried as an investment. The remaining reduction was a combination of sales, write downs and 
terminations. Legacy or pre-disruption exposure is down $2.3 billion and is carried at $0.67. 

During the quarter we wrote down an additional $425 million versus $648 million in the first nine months of 2008 as 
valuations continue to erode due to spread widening. On the CMBS side we ended the year with $7.6 billion in 
ex|>osure, do^^ 7% from tiie third quarter of which $6.9 billion is funded. As always, I remind you approximately 80% is 
comprised of larger tidcet, floating rate debt most of which is acquisition related. This floating rate debt was written down 
approximately $500 million. 

We also recorded approximately $328 million of losses associated with equity investments we made In acquisition 
related financing transactions. There were several otiier legacy books v^ere we continued to record losses including 
$740 million In structured credit trading of which about $400 million was counter-party valuation losses. This book, as 
well as our other credit products, experienced losses as cash spreads gapped out disproportionately and extreme 
dislocations and basis correlations occurred. 

We also lost $589 million on non-U. S. high grade NBS as the severe spread movements were not limited to the U.S. 
Now finally In the supplemental packet you can see our COO and sub-prime related exposure along with the changes 
during the quarter where we recorded losses of $1 .7 billion. 

The losses were largely comprised of approximately $848 million of super senior CDO write downs, a charge of 
approximately $400 million to refiect the counter-party risk associated with our Insured super senior portion and 
additional write downs of $423 million mainly on positions we retained COO liquidations. 

At the end of December our un-hedged, sub-prime super senior related exposure dropped to just below $1 billion, $980 
million to be specific, white bonds retained from the liquidations were about $2 billion. Un-hedged super senior related 
e^qirosure including tiie securities retained from liquidations now total $5.3 billion. Our remaining hedged exposure of 
$1 .5 billion v4iich is all high grade Is carried at $0.41 on the dollar and approximately 71% of the wrappers are from 
mono lines. 

This exposure is included on the schedules In the supplemental package along with the relevant information. 

Before i move off these legacy exposures let me say that the domestic CMBS and leverage loans as well as the CDO’s 
both hedg^ and un-hedged are now covered under the government wrap. 

As I told you last quarter we agreed to offer to buy back auction rate securities that we sold to certain customers. During 
the fourth quarter v/e actually repurchased approximately $4.7 billion bringing our total holdings to $7.6 billion. Valuation 
declines in tire quarter cost us approximately $410 million of which most was recorded In the GCiB unit. Our estimated 
remaining repurchase commitment was $675 million at year-end. 
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Now let me switch to credit qualify. We began seeing a decidedly negative impact on our customers from the slowing 
economy, particularly the consumer and these pressures accelerated in December. This is evident in spending patterns 
as well as credit performan^. As result, fourtii quarter provision of $8.5 billion exceeded net charge offs resuttir^ in ^e 
addition of approximately $3 billion to the reserve. Reflective of continued eo^nomic sbess on tfte a^sum^, roserves 
were added for most consumer related products, most notably home equity, credit card and consumer lending. 

Now the reserve addition also Includes $750 million associated with the reduction in expected principle cash flows on 
the Countrywide Impaired portfolio driven by continued deterioration in the economy and the home price outlook. On the 
commercial side we added approximately ^60 million to the reserves for small business, broad based deterioration in 
the non-real estate commercial portfolios as well as the home builder portfolio. 

'Rtis commercial increase is reflective of a slow dovwi in consumer spending, continued global flnanclai markete turmoil 
and housing value declines. Our reserve now stands at $23.1 billion or 2.5% of our loan and lease portfolio. On a held 
basis, net charge ofTs in the quarter increased 52 basis points from the third quarter to 2.36% of the portfolio or $5.5 
billion. On a manac^ basis, total net losses in the quarter also increased 52 basis points to 2.84% of flie managed loan 
portfolio or about $7.5 billion. 

Managed net losses in the consumer portfolios were 3.46% versus 2.89% in the third quarter. Managed consumer 
oedit card net losses represent 54% of total consumer tosses. Managed consumer cr^it c^d net losses as a percent 
of the portfolio increased to 7.16% from 6.4% in the third quarter. 30 day plus delinquencies in managed consumer 
credit card increased 79 basis points to 6.68% while 90 day plus delinquencies increased 28 basis points to 3.16%. 

We have continued to see increased delinquencies a^ss our card portfolio even more so in flie states most affected 
by housing problems. California and Florida make up a little less than a quarter of our domestic consumer card book but 
represent about 1/3 of fl\e losses. Clearly with unemployment levels projected to go beyond 8% in flie U.S. vre would 
expe^ the (X>nsumer credit card rret toss ratio to Increase as well and probably exceed unemployment levels by at least 
100 basis points and be further Impacted by decreasing loan levels. 

Credit quality In our consumer real estate business aiso continued to deteriorate from the third quarter. Our largest 
concentrations are in California and Florida which combined represent about 40% of the home equity poftf<rilo and 
represent about 65% of^e losses. Home equity net losses increased approximately $149 million to $1.1 billion or 
2.92% vereus 2.53% in the prior quarter. 30 plus perfonning delinquencies increased 47 basis points to 1 .75% vt^ile 
NPA's increased 41 basis points to 1.86%. 

We have seen HELOC utilization rates tick up about 200 basis points to 52% driven by additional draws and slower 
payments. Our ending home equity balance of $153 billion was up slightly during the quarter. New business and 
increased utilization net of pay downs contributed approximately $5.1 billion in growth which was partially offset by 
closed accounts and charge offs. 

As we said last quarter wi^ flie increased economic and credit pressures we continue to believe that the loss rate will 
cross the 4% mark In 2009. Our residential mortgage portfolio showed an Increase in net tosses to $466 million or 73 
basis points for the quarter. That would be 62 basis points net of the insurance wrap that we have on that prcKiuct. 
Excluding our <x3mmunrfy investment act portfolio and that portfolio totals 7% of the residential boc^; losses would have 
been $340 million or 57 basis points so about 46 basis points net of both the CRA and the insurance wrap. 

VJe have continued to see increased delirrquencies and losses across our portfolio, again even more so in Are states 
most affected by the hou^ng problems. California and Florida, which combined comprise 42% of flie balances drove 
63% of the net losses. Although approximately $119 billion or 48% of our residential mortgage portfolio carried the risk 
mitigation protection it does not cover our CRA programs. 

$70 million of net losses this quarter were covered by insurance which reduces the net losses to 62 basis points on the 
portfolio versus the reported 73 basis points, i should note that we continue to reduce home loan balances through 
sales or by converting them to securities as examples of many actions taken to fortify liquidity. This has the effect of 
bringing down the average loan balances thereby negatively impacting the reported loss rate. However, having said that 
we do see continued deterioration and worsening economic coriditions could drive a loss rate In excess of 100 basis 
points net of our Insurance. 

Turning to our ofl^er consumer portfolios, the auto portfolio at the end of Dec^ber was about $26 billion In loans. Net 
losses in the quarter were $155 million or an annualized 2.44% of the portfolio up from 1.68% in the tiiird quarter. 
Although a portion of fliis increase was due to seasonality in this business, reduced collateral values as well as 
economic stress on the consumer also contributed to the higher losses. 
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\AAthin car services we have the consumer lending business that has about $28 billion vt^ich is mostly comprise of 
unsecured ccmsumer loans. Largely due to increased unemployment and increased bankruptdes ^is portfolio is also 
experiencing rising delinquencies and losses. Net credit losses were 10.37% in the fourth quarter, up 193 basis points 
over the third. 

Loss rates have also been impacted by tightening In underwriting ^eria resulting in a significant slow dcnvn of new loan 
production. Like our own portfolios, Calik)mia and Florida continue to have out-sized delinquency and loss contributions 
in relation to the outstandings. During the quarter we Increased reserves on this portfolio by about $450 million to a level 
of around 1 2.3% of ending loans. 

S\Mtching to our commercial portfolios, new charge offs increased $399 million in the quarter to $1 .36 billion or 1 59 
basis points, up 46 bads points from the third quarter. The deterioration this quarter was broadly spread across various 
businesses although on a semi-positive note small business had the smallest increase, i.e. about $35 million, we have 
seen in several quarters. Net tosses In small business, v^ich are reported as commercial loan losses, inaeased to 
11.5%. 

if you exclude small business from commercial domestic our total commercial loss rate is about 99 basis points. Further 
excluding commercial real estate where losses have been concentrated in home builders, the loss rate Is 65 basis 
points. 

As we have discussed before, many of the issues in small business relate to the rapid gro\A4h of the portfolio over the 
past few years v^lch is now compounded by current economic trends. The continued increases are consistent wnth tiie 
seasoning of these vintages and while deariy too high they are generally in line with our forecast from last quarter. 

Reservable criticized utilized exposure in our commercial book Increased to 8.9% of the book frcxn 7.45% at the end of 
the third quarter. Tfie increase Is scattered across industries, lines of businesses and products. Commercial NPA’s rose 
$1 .7 billion to $6.8 billion. Nearly 56% of commercial NPA's was In the commercial real estate business spread across 
home builders, retail and apartments. 

Let me move off credit quality and discuss net interest income. Compared to the third quarter on a managed and fully 
tax equivalent basis, net interest income was up $1.5 billion of ^ich core, which excludes our trading related margin, 
represented $994 million. The increase in core Nil was driven mainly by lower short-end rates on market based funding 
and core deposit products. 

The core net interest margin on a managed basis increased 16 basis points over third quarter to 3.95% due primarily to 
the Improved rate environment. As you can see In our material our interest rate positioning is now asset sensitive to 
parallel moves in rates compared to our liability sensitive position at the end of September. The change in sensitivity is 
primarily due to the changes in the forward curve as well as the absolute low level of rates. 

Due to this low level of rates some of our longer term assets are re-pricing faster while our shorter term liabilities have 
already or are unable to re-price much lower. Given how low rates are an asset sensitive position makes sense as we 
are posirioned to beneffi as rates rise in the future. While we are asset sensitive to parallel moves in Int^est rates we 
continue to benefit from cxjrve steepening. 

As a heads up we expect net interest Income to drop in the first quarter for seasonal reasons as well as the negative 
impact of lower Interest rates on our asset re-pricing. 

Now let me switch and talk about fourth quarter results for Merrill Lynch. As Ken mentioned Merrill Lynch's fourth 
quarter preliminary results totaled $1 5.5 billion loss, in our supplemental material we have included a preliminary P&L 
and balance sheet. The Merrill Lynch data we are providing today is a preliminary overview as Merrill's ordinary and 
usual process for analyzing ttie numbers continues. Once the results are fully complete Merrill Lynch and Co. will file a 
form 10K for 2008 so there will be more information in that report for you. 

Before I take you through the details on the large items let me say that the difficult capital markets environment, 
particularly the severe impact late in the fourth quarter, hit the Merrill Lynch platfomi very hard. As asset prices 
continued to decline across all categories, volatility and illiquidity spread throughout the markets and the correlation 
trades were really hit hard. All this led to very disappointing results. 

However, starting off on a positive note, Global Wealth Management continued to deliver solid results despite the 
environment with global private client net revenues down only 10% sequentially and even less in the U.S. advisory 
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|K>rtion of the business, a testament to the quality of the franchise. Certain other businesses also performed relatively 
well such as invesbnent banking down only 4% sequentially and commodities which was up substentially on sb'engtfi in 
trading gas and coal in Europe. 

Now in the fourth quarter Merrill Lynch overall reported negative revenues by $12.6 billion. Let me take you through the 
principle drivers of those losses and the related remaining exposures. Starting with Vt\e transitory leverage lending 
exposures, charges totaled $1 .9 billion during the quarter driven by several credits under significant duress. Remaining 
exposure in that transitory book totaled $5.6 billion carried on average at $0.42 on the dollar or $2.4 billion on a market 
value basis. The portfolio is comprised mainly of less liquid positions such as revolvers and bridge loans. 

Of this total market value about $1 billion is domestic and covered under the wrap. The remaining commercial real 
estate exposure excluding the Fimt Republic portfolio is $9.7 tHilion. Commercial real estate losses were $1 .1 billion of 
v4iich $475 million related to virhote loan conduits. The remainir^ whole loan conduit exposure is $3.8 billion and is 
currently carried at $0.72 on the dollar of vWiich about $2 billion is covered under the wap. ITie remaining $600 million 
of losses vrare due to real estate related debt and equity investments involving smaller credit in tt)e [DMDA and the 
Pack Rim]. Hie remaining exposure of these Investments was $5.7 billion at the end of the year. 


The U.S. super senior ABS CDO losses were $369 million this quarter and remaining un-hedged ensure was $800 
million. It is carried about $0.14 on the dollar. The hedged loan exposure is just over $1 billion and it is carried at about 
$0.20 on the dollar. Both of these are to be covered under the wrap. Merrill Lynch experienced a loss of about $300 
million on the financial guarantors covering the U.S. super senior ABS CDO's. The remaining receivable from 
guarantors on that portfolio Is $1 .5 billion and this exposure is also covered under the wrap. 

Regarding credit default swaps with mono line finandat guarantors excluding those I just mentioned covering the U.S. 
ABS CDO’s, total notional was $50 billion with a mark to market before adjustment for counter-party risk of $12.8 Ixliion, 
$7.8 billion after the counter-party risk adjustment. As part of Menill Lynch’s correlation trading and credit trading books 
they have entered Into various derivative contracts with mono line insurers to hedge risk in the portfolios. Of the notional 
amount of the insurance of about $50 billion, one half relates to CLO and various hybrid basket trades and the other half 
relates primarily to CMBS and RMBS on which the underlying collateral varies from AAA to BBB. 

To date, Merrill has taken credit valuation adjustments of approximately 39% on the receivable balance. Both the 
remaining receivable balance as well as the remaining net notional are covered under the wrap. CBA taken during the 
fourth quarter on these exposures totaled about $3 billion. 

Merrill Lynch also recorded about $1.2 billion in losses on their U.S. banks investment portfolio during the quarter. This 
portfolio had a year end market value of $10.4 billion ^th $9.3 billion of cumulative loss adjustments recorded in OCI 
reducing their shareholder's equity at year-end. As you know, OCI gets adjusted to purchase accounting so carrying or 
market value vrill be equal to our basis at acquisition. The r^nalning market value 95% is covered under die wrap. 

Counter-party valuation costs on the derivatives book other Uian the mono lines I talked about just a minute ago during 
the quarter were almost $2.5 billion. This cost included approximately $800 million due to the narrowing of Merrill Lynch 
spreads due to the merger announcement which would normally provide an offset but obviously In this case went the 
same direction. There is about $17 billion of selected counter-party notional on derivatives, $3.2 billion of which is mark 
to market and is covered under the wrap previously discussed. 

W\\e downs on private equity and principle investments totaled $1.7 billion driven by valuation adjustments on private 
holdings and marks on the public holdings. Other write downs included $2.3 billion in goodvriti impairment related to the 
fixed income and investment banking businesses. 

in addition to pressure on legacy exposures, the market disiocation and contagion caused many businesses to have 
very weak results particularly oedit, preprietary trading and principle investments. As I mentioned earlier while large 
write downs ocoirred in the fourth quarter we have limited the significant downside risk in these asset classes under the 
wrep. 

We will provide more details on the Merrill Lynch exposures and what portion is covered under the wrap in foture SEC 
filings. 

Since we dosed the acquisition of Menill Lynch on January 1 , the results I just detailed are not reflected in our fourth 
quarter. Integration efforts continue to move ahead and we remain confident in foe long-term prospects of the combined 
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company. So let me quickly cover some of the merger specifics. 

We issued approximately 1 .4 billion Bank of America shares at an exdiange rate of .8595 for ea^ Menitl share. I'll give 
you some preliminary purchase accounting estimates but realize they will probably change somewhat as we are 
currentiy finalizing ^ose. 

From an accounting standpoint under the revised purchase accounting guidelines we will mark Merrill Lynx’s balance 
sheet to fair value levels as of January 1. As required under FAS 141Rthe total purdiase price for the transaction will 
be reported for accounting purposes as tiie value as of the dose or $29.1 billion. That indudes ^e $20.5 billion in 
common shares and the $8.6 billion In preferred equities. 

Subtracting Merrill Lynch's estimated tangible book value, adjusted for the impad of the preliminary purchase 
accounting of approximately $19.8 billion, and $3.9 billion in identifiable intangibles net of tax, results in goodwill of 
about $5.4 billion. Other changes in purchase accounting adjustments from our prior disdosures indude using the 
actual year-end number for Merrill Lynch's total shareholders equity which at $20.6 billion reflects the fourth quarter loss 
and Incorporating a write down on Merrill Lynch’s debt of $15.5 billion reflecting fair value given Merrill Lynch’s year-end 
credit spreads. 

As you can see, total assets at Merrill Lynch at the end of December before purchase accounting marks were $663 
billion. Loans held for investment net of the allowance were $58 billion and deposits were $98 ditlon. Expect some 
shifting around of what is in tiie acoual book versus the market books as we move fijrther dmm the path of 
consolidating operations and management. 

You can see from tiie material our updated restructuring costs of $3 billion pre-tax or $2 billicm after tax is consistent 
with our initial estimates. At this point we expect to hit our target cost save of $7 billion pre-tax and it looks like we will 
get more in 2009 than e)pected. We originally indicated 20-25% but now it looks like we could be north of 35%. 'Hiis will 
iikevMse accelerate our merger charges a little. 

Under FAS 141R the $2 billion of after-tax restructuring charges will be reported through the income statement as 
restructuring expense through 201 1 . The restructuring charge for 2009 is estimated to be approximately half of the total 
spread somewhat evenly over the four quarters. 

Given the size of the balance sheet, adding Merrill Lynch to Bank of America would reduce Bank of America's tler-1 
capital by approximately 45 basis points. 8.7% on a pro forma basis which Includes the $10 billion of preferred that 
funded January 9 that was part of the Initial TARP equity program. Adding incremental preferred issuance we 
announced this morning plus the risk weighted asset adjustment due to the asset wrap, pro forma tier-1 would be 
approximately 10,67%. Estimated risk weighted assets from Merrill after purchase accounting adjustments of 
approximately $379 billion for your reference. 

Adjusting for the vwap, combined risk weighted assets dropped by around $70 billion. 

As a reminder, we also strengthened tler-1 somewhat two weeks ago with the sate of some of our investment in China 
Construction Bank, generating a pre-tax gain of approximately $2 billion. 

Turning to tangible common, as Ken mentioned earlier we ended the quarter at 2.63%. On a pro forma bai^s Including 
Merrill L^ch and the other actions that ratio would be 2.66%. If you consider the same adjustments that Ken mentioned 
earlier related to higher quality debt securities and our restricted shares of CCB you could add about another 30 basis 
points to the ratio so call it just under 3%. 

We are clearly cx>mforfoble running the company at this level of tier-1 realizing that it is In ex^ss of what is appropriate 
and more normal times is needed. The tangible ratio, while adequate, will be rebuilt through earnings given the dividend 
action we announced tills morning. While I am not going to ^edict capital ratio levels at the end of March, we will 
continue to be more efficient with the use of our balance sheet including the combined trading books of Bank of America 
and Merrill Lynch. 

From an earnings perspective we believe Menill Lyndi on a GAAP basis mil be dilutive to Bank of America’s earnings 
over the next two years due to what we telieve vril! be below norma! investm^t banking and trading enwrcnments. 
While we have not formally guaranteed the debt of Merrill Lynch we clearly view it as supporting a critical part of our 
ongoing ^Derations. 
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Before turning It back to Ken let me say a couple of things about liquidity. Parent company liquidity remains strong with 
time to tequir^ funding at 23 mcmths on a pro forma basis with Menitl Lynch. It is actually 37 months before Merrill 
Lynch at the ^ of the year. Hie additional actions foday, meaning the TARP capital, v^il add an addidonal 7 months to 
that for our parent oimpany liquidity. Also during our fourth quarter we rated nearly $20 biilion in debt under the TOGP 
primarily at foe holding company level to ensure robust and exce^ liquidity to prepare for foe Mem'll Lyncfo merger. Our 
primary bank {SANA] is running the highest levels of excess cash in foe company's history on a daily basis and 
although some\^at Ineffici^t from a margin pers^i^ve it is prudent given the environm^t. 

Positive inflows remain strong and ojstomers clearly prefer to keep cash in safe and liquid form. This is one of the 
strongest aspects of our franchise and where we truly benefit from being foe largest coast-to<coast financial institution. 

With that now let me turn It back to Ken. 

Kenneth Lewis 

Thank you Joe. Going into 2009 let me reKerate that there is considerable uncertainty about the economic environment 
and the ongoing health of the consumer. Due to that uncertainty we won't go into the detail we have provided in foe past 
as far as our eiqiectations for 2009. However, those banks wlfo market presence and strong balance sheets can 
weather and even benefit from the situation and we do feel good about our relative posifion in our businesses versus 
the competition. 

Making pro forma revenue comparisons between 2008 and 2009 is difficult given the market disrupfions and tosses 
eiqierienced by both companies in 2008. However, we believe core net interest income wll bwefit given the fowirabie 
rate environment. However, trading net interest income v^ll drop given the targeted reduction in the trading books and 
as was mentioned before we e}q>ect net interest income in foe first quarter to be down due to seasonal impacts as vrall 
as lower pricing of assets but then positive in comparison in each of the quarters thereafter. 

Non-interest income \MI1 obviously grow if you assume some stabilization in foe markets but I will let you hazard a guess 
on the health of the global markets In 2009. One area we do have control over Is non-interest expense. For 2009 '*ie 
originally targeted approximately 20% of foe $7 billion in cost savings from the Merrill integration and we now believe, 
as Joe said, we can get closer to 35% or even north of 35%. 

Additional cost savings from Countrywide and LaSalle should also have a positive impact on expense levels. Consumer 
credit quality will continue as a hea<Mnd due to vifoat appears to be further deteriorafion in housing and unemployment 
levels and its subsequent impact on consumer asset quality. 

Similarly, we would expect to see challenges in the consumer dependent sectors of our commercial portfolio. Given this 
scenario, for the next several quarters we would expect net losses to be at or above levels we experienced in the fCHirth 
quarter. While provision is dependent on future credit losses, everything we are seeing currently points to no relief in 
provision for at least the next several quarters. 

Clearly a real positive for us in 2009 would be for the trading environment to settle down. Under that scenario we can 
manage through the tough credit environment which unfortunately is with us for the next few quarters. 

\Mth that let me open It for questions. 

Question-and-Answer Session 

Operator 

{Operator Instructions) The first question comes from the line of Matthew D. O'Connor - UBS. 

Matthew D. O’Connor - UBS 

How should we think about all this non-common equity that you and other banks have? At the end of foe day we think 
about the lion defense against losses it is common equity, ioan loss reserves and pre-provision earnings and all this 
doesn’t really address any of that and foe fact the S3 billion you paid up per year In dividends reduces the common 
equity. I can appreciate it helps from a liquidity side which is already very strong at Bank of ^erica but does it matter 
having 8.5% tler-1 versus 1 0% tier-1 when foe common equity is still relatively tow? 
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Joe Price 

As I made in the comments, obviously tier-1 is a critical measure and it Is one that we clearly manage by because It 
gives the composi^on of ^e asset mix much more specific to our institution. Having said that, you have heard us say 
before every ratio has Its day In ttie sun and is critical at different points in the cycle. We clearly view die common equity 
ratio as something diat needs to be focused on. It adected, as I mentioned before and Ken mendoned by certain oth^ 
attributes that go foto OCi and ail, v4iile we feel very comfortable it Is adequate at the level it is foat is one of die areas 
we have to foois on to build and that was. as I mentioned before, why the dividend reduction wli help rebuild that. 

Matthew D. O’Connor - UBS 

Obviously to rebuild the TCE you can have organic earnings, you can change the baian^ sheet as you mentioned, 
capitalize as well on the common side but can you talk about how meaningful some of the balance sheet reductions 
might be as we think about 2009? i can appreciate a lot of prepayment fees are being pretty low right now and it is 
tough to divest these assets but what are some expectations on how meaningfully you can reduce the balance sheet? 

Kenneth Levds 

Just look at what the pro forma that most though in terms of what the balance sheet would look like and it is probably 
$300 billion less than what you would have diought it would have been so that gives you kind of an idea of what you can 
do in a fairly short period of time. 

I’ll turn it over to Joe after that. 

Joe Price 

I think a lot of the securities businesses I think still have sizeable opportunity because traditionally those businesses 
weren't necessarily focused on for aggregate gross balance sheet level given the matched books and ^me of the 
natural risk offset so you kind of managed on a net risk basis and allowed some of the balance sheet to get bigger. That 
was some of the areas the team focused on coming Into year-end but it has clearly still got some opportunity and that 
doesn't realty have a material impact on the business flow and business activity. So we think there are areas clearly like 
that which \Mil help us. 

Matthew 0. O'Connor - UBS 

Separately, the Countrywide marks have been pretty aggressive at the time when the deal dosed. Any update on how 
you are feeling with those marks at this point? 

Joe Price 

I don’t know if you caught it, i referred to it in the comments and Kevin has got it at the back of the presentation, a 
padcage that lend of shows you the impaired loan pool performance. We did update those marks. Wd kind of re- 
forecasted cadi flow and we added about $750 million of additional marks to the impaired loan portfolio. That was 
focused principally In the pay option ARM product which Is the one that we have aivvays kind of iriewed as some of the 
biggest downside risk. 

Operator 

The next question (X>mes from Nancy Bush - NAB Researdi, LLC. 

Nancy Bush • NAB Research, LLC 

Could you just tell us the $118 billion that is being back stopped here says it is “primarily for Merrill Lynch.’ Could you 
just put out what is ftom Merrill Lynch and what is from legacy BAC? 

Joe Price 

Don't hold me to this exactly but tiiink of it as 75% Merrill L^ch legacy assets and about 25% of similar types of assets 
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off ttie Bank of Arnica platform. 

Nancy Bush - NAB Research, LLC 

is there something special about those? Or did you just decide to throw them in because the risk factor? \'m trying to 
sort of separate out this TARP investment and what happened at Merriii and what happened at legacy BAG to trigger 
this. 

Joe PHce 

Let me give you a personal response and Ken may want to elaborate. We were going through the process and we 
looked at first of ail what drove the losses on the Merrill Lynch platform during the fourth quarter and what were the 
remaining risk assets. That was the focus of the process. There were certain assets that just fail out of the criteria for 
the wrap based on the different agency criteria. We then said we had similar assets on foe Bank of America platform 
and since you operationally manage some of this stuff together it would not necessarily make sense to have 
overlapping positions In foe same credit name so we reached across and said v^at are foe similar Bank of /^erica 
capital markets assets. That is kind of the process we went forough to devise what twTuld be {inaudible}. 

Nancy Bush - NAB Research, LLC 

Ken, a question for you and I think everybody is trying to grapple virith this morning. What if anything \Nas missed in due 
diligence of Metriil Lynch that brought us to fois point? If you could just elaborate on your view of that. 

Kennefo Lewis 

In a nutshell, much, much higher deterioration of foe assets we identified than we had expected going into foe fourth 
quarter. So our forecast of losses and Merrill Lynch's forecast of losses and hankly I would think most anybody in the 
capital markete business would have forecasted a lower loss rate than what we saw. So it wasn't an issue of not 
identifying the assets. It was that we did not expect foe significant deterioration which happened in mid to late 
December that we saw. 

Nancy Bush • NAB Research, LLC 

we know that the TARP Investments are necessary right now to get us through this period but I'm sure that you don't 
like your company being called a ward of the state. Much of the banking industry is coming to that but for BAC vttien do 
you antidpate you v^ll be able to get out from under all these government "investments?” 

Kenneth Lewis 

f wish I knew because then I would know what the economy is going to do over foe next few years. Clearly as soon as 
possible, to kind of reinfor<% your point, if you just start looking at pre<provision and normal capital maricets, this 
company wil generate huge amounts of profit when we get a normal economic environment. Not even a great one, just 
a normal one. It is almost directly correlated to how fast do you think foe economy will come back. 

Operator 

The next question (x>mes from Michael L. Mayo • Deutsche Bank North America. 

Michael L. Mayo > Deutsche Bank North America 

What is pro forma tangible book value? I guess it is $11.44 at the end of the fourth quarter but induding Meirill Lynch 
vfoat would foat be? 

Joe Price 

I have been thinking about ratios so much let me get Kevin to come back. 


http://seekingalpha.coin/articIe/l 1 5373-bank-of-amcrica-corporation-q4-2008-earnings-cal.,. 7/1 5/2009 



190 


Bank of America Corporation Q4 2008 Earnings Call Transcript -- Seeking Alpha Page 14 of 15 


Michael L. Mayo > Deutsche Bank North America 

Just to follow-up to that last question, were you able to walk away from tiie Merrill Lyn^ deal? If it was so much woroe 
as of mid December couldn’t you say hey let’s renegotiate or let’s do something? 

Kenneth Levrts 

Let me just kind of take you through that, it is a very legitimate question. As we saw the anticipated fourth quarter losses 
a(x:eterating we did evaluate our rights under Hie merger agreement and during ttiat time we spoke to and were in close 
coordination with officials from both Treasury and Federal Resen/e, The government was firmly of the view that 
tenninating or delaying the dosing of the transadion could lead to significant con^ms and could result in serious 
systemic harm. A re-pridng, assuming It could be agreed, vroufd have required a new stockhdder vote boto at Bank of 
America and at Merrill Lynch and therefore it would have been delayed by at least a couple of months. That would have 
led to considerable uncertainty and could have well cost more than the re-pricing we would have saved. 

I think In recognition of the position that Bank of America was in, both the Treasury and Federal Reserve gave us 
assurances in December that we should close the deal and the government vrauld provide the assistance we were 
talking about particuiarly putting a fence around some of the assets we were most concerned about. So in view of all 
those considerations and in view that strategically Merrill Lynch remains a solid franchise, we just thought it was in the 
best interest of our company and our stockholders and the country to move forward with toe original terms and the 
timing. 

Michael L Mayo • Deutsche Bank North America 

What t toink I hear is you are kind of helping out the country and doing a little bit of a favor, so why in turn is the 
company put In some chains in terms of the executive compensation limits? It seems like the regulators got tougher on 
Bank of America as a whole because you went out of your way to kind of make Merrill Lynch work. Am I misreading 
something here? 

Kenneto Lewis 

I think you have to think about it in a broader perspective that there are going to be issues with others and there have 
been issues with others and we did toink we were doing the right thing for the country but at the same time from the 
government’s perspective they have got to have some template and not have us be seen as being given favoritism. 

Kevin Stitt 

ITie tangible book value including toe Merrill Lynch shares is just under $10. Call it $9.93 or something like that. 

Michael L. Mayo • Deutsche Bank North America 
So it goes d<wvn by about $1 .50 or so. 

Kevin Stitt 

Right. 

Michael L. Mayo - Deutoche Bank North America 

When do you think you will be building up book value next quarter? All things considered? I guess the question is do 
your pre-provision, pre-tax profits help offset the credit losses? How do you think about that? 

Kenneth Lewis 

This is almost a tocetious thing to say but if I could annualize toe first two ^eks it would be building quite a bit. But It 
has only been two weeks and you wouldn't know. Yes, we would but obviously we are subject to what happens in the 
economy. 
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Kevin Stitt 


Thanks eveiyone. 


Copyright policy; All transcripts on this site are the copyright of Seeking Alpha. However, we view them as an 
important resource for bloggers and journalists, and are excited to contribute to the democratization of financial 
Information on the Internet. (Until now investors have had to pay thousands of dollars in subscription fees for 
transcripts.) So our reproduction policy is as follows: You may quote up to 400 words of any benscrfpt on the 
condMon ttiat you attribute the transcript to Seeking Alpha and either link to the original transcript or to 
www.SsektngAlpha,com. All other use Is prohibited. 


THE INFORMATION CONTAINED HERE IS A TEXTUAL REPRESENTATION OF THE APPLICABLE COMPANY'S 
CONFERENCE CALL, CONFERENCE PRESENTATION OR OTHER AUDIO PRESENTATION, AND WHILE 
EFFORTS ARE MADE TO PROVIDE AN ACCURATE TRANSCRIPTION, THERE MAY BE MATERIAL ERRORS, 
OMISSIONS, OR INACCURACIES IN THE REPORTING OF THE SUBSTANCE OF THE AUDIO PRESENTATIONS, 
IN NO WAY DOES SEEKING ALPHA ASSUME ANY RESPONSIBILITY FOR ANY INVESTMENT OR OTHER 
DECISIONS MADE BASED UPON THE INFORMATION PROVIDED ON THIS WEB SITE OR IN ANY TRANSCRIPT. 
USERS ARE ADVISED TO REVIEW THE APPLICABLE COMPANTS AUDIO PRESENTATION ITSELF AND THE 
APPLICABLE COMPANY'S SEC FILINGS BEFORE MAKING ANY INVESTMENT OR OTHER DECISIONS. 
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• Bank of Amenca Needs to Play Nice with Regulators and Exit TARP Jul 15. 2009 


Add BAC to your portfolio 


http://seekmgalpha.eom/article/l 1 5373-bank-of-america-corporation-q4-2008-eamings-cal.,. 7/1 5/2009 


192 


Form 8-K Page I of 6 


8-K 1 d8k.htm FORM 8-K 


As filed with the Securities and Exchange Commission on October 30, 2008 

SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON, D.C. 20549 

FORM 8-K 

CURRENT REPORT 

PURSUANT TO SECTION 13 OR 15(d) OF THE 
SECURITIES EXCHANGE ACT OF 1934 

of Report (Date of earliest event reported): 

October 26 , 2008 

BANK OF AMERICA CORPORATION 

(Exact name of registrant as specified in its charter) 

Delaware 1-6523 56-0906609 

(State of Inc(»poration) (Commission File Number) (IRS Employer Identification No.) 

100 North Tryon Street 
Charlotte, North Carolina 28255 
(Address of principal executive offices) 

(704)386-5681 

(Registrant's telephone munber, including area code) 

Not Applicable 

(Former name or former addins, if changed since last report) 


Check die r^ipropriate box below if the Form S-K filing is intended to simultaneously satisfy the filing obligation of the 
registrant under any of the following provisions: 

□ Written cmnmunications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 

□ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-i2) 

□ Pre-commencement communications pursuant to Rule i4d-2(b) under the Exchange Act (17 CFR 240.14d-2(b)) 

□ Pre-commencement communications pursuant to Rule 13e-4<c) tmder the Exchange Act (17 CFR 240.l3e-4(c)) 
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ITEM 1.01. ENTRY INTO A MATERIAL DEFINITIVE AGREEMENT. 

On October 26, 2008, Bank of America Corporation (Ae “Registrant”) enterad into a Letter Agreement (the “Purchase 
A^^ment”) widi the United Sta^ Department of the Treasury (“Treasury”), pursuant to which die R^istrant a^eed to 
issue and sel! (i) 600,000 shares of the Registrant’s Fixed Rate Cumulative Perpetual Ihefened Stock, Series N (the “Series N 
Preferred Stock”) and (ii) a wurmit (the “Warrant”) to jHirchasc 73,075,674 shiues of die Registrant’s common stock, par 
value W.Ol per share (the ‘Common Stock”), far an aggregate purchase price of $15,000,000,000 in cash. The Purchase 
Apeement is atdiched as Exhibit 10.1 hereto and is incorporate herein 1^ reference. 

The ^ries N Preferr^ Stock will qualify as Tier 1 capital and will pay cumulative dividends at a rate of 5% per annum 
for the first five years, and 9% per annum dieieafter. The Series N Prefeiied Stock may be redeemed by die Regbtrant after 
three years. Ehior to die end of du^ years, the Series N Preferred Stock may be redeemed by the Registrant only with 
proceeds fiom the sale of qualifying equify securities of die Registrant (a “Qualified Equity OfTering”). The restrictions on 
redemption are set forth in the C«tificate of Designations described in Item 5.03 below. 

The Warrant has a 10-year term and is immediately exercisable upon its issuance, with an exereise price, subject to anti- 
dilution adjrutmrats, equal to $30.79 per share of the Common Stock. The Warrant is attached as Exhibit 4.2 hereto and is 
incorporated herein by reference. 

If the Registrant receives aggregate gross cash proceeds of not less than $15,000,000,000 fiom Qualified Equity 
Offerings on or prior to December 3 1, 2009, the number of shares of Common Stock issuable pursuant to Treasury’s exercise 
of die Warrant will be reduced by one half of the original number of shares, taking into account all adjustments, underlying 
die Warrant. Ihirsuant to die Ihrrchase Agreement, Treasury has agreed not to exercise voting power widi respect to any 
shares of Common Stodc issued upon exercise of die Warrant 

The Series N Preferred Stock and the Warrant were issued in a private placement exempt fiom registration pursuant to 
Section 4(2) of the Securities Act of 1933, as amended. Uprni die request of Treasury at any time, the Registrant has agreed 
to promptly enter into a dep<»it arrangement pursuant to which the Series N Preferred Stock may be deposited and depositary 
shares (“Ehspositaiy Shares”), representing fiactional shares of Series N Prefnred Stock, may be issued. The Registrant has 
agreed to register die Series N Preferred Stock, the Warrant, the shares of Common Stock underlying the Warrant (the 
“Warrant Shares”) and Depositary Shares, if any, as soon as isaaicable after the date of the issuance of the Series N 
Preferred Stock and the Warrant. Neither the Series N Prefn^ Stock nor the Warrant will be subject to any condactual 
restrictions on transfer, except that Treasury may only transfer or exercise an aggregate of one-half of die Warrant Shares 
prior to die earlier of the redemption of 100% of the shares of Series N Preferred Stock and December 31, 2009. 

In the Purchase Agreement, the Registrant agreed that, until such time as Treasury ceases to own any debt or equity 
securities of the Registrant acquired pursuant to the Purchase Agreement, the Registrant will take all necessary action to 
ensure that its benefit plans with respect to its seniw executive officers comply with Section 1 1 1(b) of the Emergency 
Economic 
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Stabilization Act of 2008 (Oie “EESA”) as implemented by any guidance ot regutetion under the EESA diat has betm issued 
and is in effect as of the date of issuance of the Series N Ftefened Stock and die Wairmit, and has agreed to not adopt any 
benefit plans with respect to, or which covers, its senior executive officers diat do not cmnply with the EESA, and the 
applicable executives have consented to the fmegoing. 

Simultaneously with the R^istemit’s endy into the Purchase Agreement, Merrill Lynch & Co., hic. ^Merrill Lynch”) 
entered into an agreemoit widi Treasury (the “Merrill Agreemwrt”) which allows Merrill Lynch to sell primed stock and 
warrante to Tr^ury for a purchase price of $ 1 0,0(K},000,000 prior to January 3 1 , 2009 under certain circumstances. Treasury 
has ^reed widi die Registeant that if die drying of the transactions contempteted by the Agreemrat and Plan of Merger dated 
as of &;pteinber 1 5, 2008 by and between Morili Lynch and the Registrant occurs prior te the closing of the issuance and 
sale of Merrill Lynch prefened stock mid warrants to Treasury as contemplated by the Merrill A^eement, Treasury wilt 
purchase and the Registrant will issue (i) 400,000 additional shares of the Series N Preferred Stock (or such othm^ series of 
the Registrant’s preferred stock widi substantidly idendcal terms) and (ii) a warrant to purchase 48,71 7, 1 16 additi(mal shares 
of Common Stock with an exercise pri^ of $30.79 and substantially identical terms to the Warrant, for an ^gregate 
purchase price of $10,000,000,000. 

ITEM 3.02. UNREGISTERED SALES OF EQUITY SECURITIES. 

The information set forth under “Item 1 .01 Entry into a Material Definitive Agreement” is incmporated by reference 
into this Item 3.02. 

ITEM 3.03. MATERIAL MODIFICATION TO RIGHTS OF SECURITYHOLDERS. 

Upon issuance of die ^ries N Preferred Stock on October 28, 2008, the ability of the Registrant to declare or pray 
dividends or distributions on, or purchase, redeem or otherwise acquire for consideration, shares of its Junior Stock (as 
defined below) and Parity Stock (as defined below) will be subject to restrictions, including the Registrant’s restriction 
against increasing dividends from the last quarterly cash dividend per share ($0.32) declared on the Common Stock prior to 
October 14, 2008. The redemption, inirchase or other acquisition of trust preferred securities of die Registrant or its affiliates 
also will be restricted. These restrictions will terminate on the earlier of (a) the third anniversary of the date of issuance of die 
Smies N l^fmred Stock and (b) the date on which the Series N Preferred Stock has been redeemed in whole or Treasury has 
transferred all of the Series N Preferred Stock to third parties. The restrictions described in this paragraph are set forth In die 
Purchase Agreement. 

In addition, pursuant to the Certificate of Designations, the ability of the Registrant to declare or pay dividends or 
disfributions on, or repurchase, redeem or otherwise acquire for consideration, shares of its Junior Stock and Parity Stock will 
be subject to restrictions in the event th^ the Registrant &tis to declare and pay frill dividends (or declare and set aside a sum 
sufficient for payment thereof) on its Series N Preferred Stock. Ihese restrictions are set forth in the Certificate of 
Designations described in Item 5.03. 
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“Junior Stock” means tihe Common Stock and any other ciass or series of sh>ck of the Regishant Uie terms of which 
expressly provide timt it ranks junior to the Series N F^fertad Stock as to dividend rights and/or rights cm liquidation, 
dissolution or winding up of the Registrant. “I^ty Stock” means any ciass or series of stock of toe Registtant toe terms of 
which do not expressly provide that sucto class or seri^ will rank senior or JunicH* to toe Series N Iheferred Stock as to 
dividend rights and/or r^ts on liquicktion, dissolution or winding up of the Registrant (in each case without regard to 
whetoer dividends accrue cumulatively or non-cumulativety). 

ITEM 5.02. DEPARTURE OF DIRECTORS OR CERTAIN OFFICERS; ELECTION OF DIRECTORS; 

APPOINTMENT OF CERTAIN OFFICERS; COMPENSATORY ARRANGEMENTS OF CERTAIN 
OFFICERS. 

The information concerning executive compensation set forto under “Item 1 .0 1 Entry into a Material Definitive 
Agreement’ is incorporated by reference into this Item 5.02. 

ITEM 5.03. AMENDMENT TO ARTICLES OF INCORPORATION OR BYLAWS; CHANGE IN FISCAL 
YEAR. 

On October 27, 2008, toe Registrant filed a Certificate of D^ignations (toe “C(»tiflcate of Desi^iations”) with the 
Delaware Secretary of State fen- toe purpose of amending its Certificate of Incorporation to fix toe designations, preferences, 
limitations and relative rights of the Series N Preferred Stock. The Series N Preferred Stock has a li(piidation preference of 
$25,000 per share. The Certificate of Designations is attached hueto as Exhibit 3.1 and is incorporated by reference herein. 

ITEM 9.01, FINANCIAL STATEMENTS AND EXHIBITS. 

(d) Exhibits, 

The following exhibits are filed herewith; 

EXHIBIT NO. DESCMPnON OF EXHIBIT 

3. 1 Certificate of Designations for toe Series N Preferred Stock 

4. 1 Form of Certificate for toe Series N Preferred Stock 

4.2 Warrant for Purchase ofShares of Common Stock 

10.1 Letter Agreement, dated October 26, 2008, between toe Registrant and United States Department of 

toe Treasury, with respect to toe issuance and sale of toe Series N Preferred Stock and the Warrant 
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SIGNATURES 

Pursuant to tfie requirements of the Securities Exchange Act of i 934, the Registrant has duly caused this report to be 
signed on its behalf the undersized hereunto duly authorued. 

BANK OF AMERICA CORPORATION 

By: /s/ TERESA M. BRENNER 
Teresa M. Brenner 
Associate General Counsel 

Dated: October 30, 2008 
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INDEX TO EXHIBITS 

EXHIBIT NO. DESCRIPTION OF EXHIBIT 

3. 1 Certificate of Designations for die Series N Preferred Stock 

4. 1 Form of Certificate for die Series N Preferred Stock 

4.2 Warrant for Purchase of Shares of Commmi Stock 

10. 1 Letter Agreement, dated Cktober 26, 2(K)8, between the Registrant uid United States Department of 

die Treasury, with respect to the issuance and sale of the Series N Preferred Stock and the Wairant 
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8-K 1 d8k.htm FORM 8-K 

As filed with the Securities and Exchange Commissiott on Jaauary 22, 2009 

SECURITIES AND EXCHANGE COMMISSION 


WASHINGTON, D.C. 20S49 


FORM 8-K 


CURRENT REPORT 

PURSUANT TO SECTION 13 OR lS(d) OF THE 
SECURITIES EXCHANGE ACT OF 1934 

Date of Report (Date of earliest event reported): 
January 15, 2009 


BANK OF AMERICA CORPORATION 

(Exact MRie af r^Mraat as tpccilkd ia its charter) 


Delaware 1-^23 56^)906609 

(State of lacarporatkn) (Conubbskta FUeNamber) (IRS Employer IdeatiflcatkMi No.) 

100 North Tryon Street 
Charlotte, North Carolina 28255 

(Address of pHadpal eiceative offlecs) 

(704)386-5681 

(Rcf^raat’s (depboae aamber, tachidlag area code) 

Not Applicable 

(ForoKr aame or former addresK irdkaagcd siacc last report) 


Check the £q)propriate box below if the Fonn 8-K filing is intended to simultaneously satisfy the filing obligation of die 
registrant under any of the following provisions: 

□ Written communications pursuant to Rule 42S undertheSecurities Act (17 CFR 230.425) 

□ Soliciting material pursuant to Rule 143-12 under the Exchange Act (1 7 CFR 240. 14a- 12) 

□ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240. 14d-2(b)) 

□ Pre-commencement conununications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR240.13e-4(c)) 
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ITEM 1.01. ENTRY INTO A MATERIAL DEFINITIVE AGREEMENT. 
fesuance of Pref^red Stock md Warrants to the Treasury 

On January 15, 2009, Bank of America Coiporadon (Oie “Regi^rant”) entered into a S«:urities Purchase A^eement 
(die “Purchase Agreonent”) with die United States Department of the Treasury (die “Treasury”), punuant to which the 
Registrant sold (i) ^,000 shares of the Registrant’s Fixed Rate Cumulative Perpetual Preferred Stock, Series R (the “Series 
R Preferred Ste^”) aid (ii) a warrant (die “Warrant”) to purchase 150,375,940 shmes of the Registrant’s commem stock, 
value $0.01 per share (die “Common Stock”), for an aggregate purchase price of $20,000,000,000 in mh. The Purchase 
Agreement is attached as Exhibit 1 0. 1 hereto and is inccHporated herein 1^ reference. 

Hie Series R Preferred Stock will qualify as Tier 1 capital and will pay cumulative dividends at a rate of 8% p^ annum. 
Hie Seri^ R Preferred Stock may not be r^eemed by the Registrant until the Registrant has redeemed its Fixed Rate 
Cumulative Perpetual deferred Stock, Series N and Fixed Rate Cumulative Iterpetual Preferred Stock, Series Q. The 
restrictions (Xi r^emption are set forth in die Certificate of Desigiations described in item 5.03 below. 

The Warrant has a lO-year term and is Immediately exercisable upon its issuance, with an exercise price, subject to anti- 
dilution adjustments, equal to $13.30 per share of the Common Stedc. Hie Warrant is attached as Exhibit 4.2 hereto and is 
incorporated herein by reference. 

Under the Purchase Ageement, the Registrant agreed to certain compensation limitations applicable to its senior 
executive officers and certain other soitor managers, and amended its benefit plans to the extent necessary to effect such 
limitations. 

The Series R P^feired Stock and the Warrant were issued in a private placement exempt ffixn registration pursuant to 
S^ion 4(2) of the Securities Act of 1933, as amended. Upon the request of the Treasury at any time, the Registrant has 
agreed to promptly enter into a deposit arrangement pursuant to which the Series R Preferred Stock may be deposited and 
dbpositary shares (“Depositary Shares”), representing fractional shares of Series R Preferred Stock, be issued. The 
Registrant has agr^ to register or designate a re^tration statement for the Series R Preferred Stock, Ae Warrant, the shares 
of Common Stock underiying the Warrant (the “Warrant Shares”) and Etepositary Shares, if any, as soon as practicable after 
the date of the issuance of the Series R Preferred Stock and the Warrant. Neither die Series R F^ferred Stock nor the Warrant 
will Ite subject to any contractual restrictions on transfer. 

Qovemment Guarantee o f Cer tain Assets of the Registra nt 

Also on January 15, 2009, the Registrant reached an agreement on a summary of terms with the Treasuiy, the Federal 
Reserve Board (the “Federal Reserve”) and the Federal Deposit insurance Corporation (die “FDIC,” and together widi die 
Treasury and the Federal Reserve, the “USG”) under which the USG will provide loss sharing on approximately $1 18 billion 
of the Registrant’s assets. 
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Under tfie terms of this arrangement, die R^istrant will be responsible for the first $!0 bilHmi of eligible losses on the 
guaranteed assets. Any additional eligible losses will be b(Hne 90% by the USG and 10% 1:^ the R^istrant As a result of the 
USG loss sharing, the covered asset portfolio will have a new risk weighting of 20%. 

As a fee for this arrangement, the Registrant will issue preferred stock and warrants to Treasury and foe FOIC. In 
addition, with respect to foe non-recourse loan facility i»ovided by foe Federal Reserve, foe Registrant will pay a fee of 20 
basis points per year on foe undrawn |K>rtion of foe lending commitment and will |my interest at a rate equal to foe overnight 
indexed swap rate plus 300 basis points on drawn amounts. 

Ibe summary of terms of the USG arrangement is attached as Exhibit 10.2 hereto and Is incorporated herein by 
reference. 

ITEM 3.02. UNREGISTERED SALES OF EQUITY SECURITIES. 

The information set forfo under “Item 1 .01 Entry into a Material Definitive Agr^anent” is incorporated herein by 
reference into fob Iton 3.02. 

ITEM 3.03. MATERUL MODIFICATION TO RIGHTS OF SECURITYHOLDERS. 

Pursuant to the terms of foe Purchase Agreement, the Registrant’s ability to declare or pay divii^ds or distributions on, 
or purchase, ledem or otherwise acquire for consideration, shares of its Junior Stock (as defined below) and Parity Stock (as 
defined below) is subject to restrictions, including restricticms against paying a quarterly cash dividend per share of mtne foan 
$0.01 on the Common Stock, without foe {Hior approval of foe Treasury. The re^mption, purchase or ofoer acquisition of 
tnut preferred purities of the Registrant or its affiliates also will be restricted and shall require foe {xior approval of the 
Treasury. Th^ restrictions will terminate on the earlier of (a) foe third anniversary of the date of issuance of the Series R 
Preferr^ Stock and (b) the date on which foe Series R Prefon^ Stock has been redeemed in whole or the Traasmy has 
transferred all of the Series R Preferred Stock to third parties. The restrictions described in this paragraph are set forth in foe 
Ihirchase Agreement. 

In addition, pursuant to foe Certificate of Design^ions, foe ability of the Registrant to declare or pay dividends or 
distributirms on, or repurchase, redeem or ofoerwise acquire fcM* consideration, shares of its Junior Stock and Parity Stock will 
be subject to restrictions in the event that the Registrant fails to declare and pay foil dividends (or declare and set aside a sum 
sufficient for payment thereof) on its Series R Preferred Stock. These restrictions are set forfo in foe Certificate of 
Designations described in Item 5.03. 

“Junior Stock” means the Common Stock and any ofoCT class or series of stock of the Registrant foe terms of which 
expressly fHovide that it ranks junior to foe Series R Preferred Stock as to dividend rights and/or rights on liquidation, 
dissolution or winding up of the Registrant. “Parity Stock” means any class or series of stock of foe Registrant the terms of 
which do not exjnessly provide that such class or series will rank senior or junior to foe Series R Preferred Stock as to 
dividend rights and/or ri^ts on liquidation, dissolution or winding up of 
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the Registnmt (in each case without regard to whether dividends accrue cumui^iveiy or non-cumu!atively). 

ITEM 5.02. DEPARTURE OF DIRECTORS OR CERTAIN OFFICERS; ELECTION OF DIRECTORS; 

APPOINTMENT OF CERTAIN OFFICERS; COMPENSATORY ARRANGEMENTS OF CERTAIN 
OFFICERS. 

The infonnatioD set forth under “Item 1.01 Entry into a Material Definitive Agrwment” is mcorporated herein by 
reference into this Ihmi 5.02. 

ITEM 5.03. AMENDMENT TO ARTICLES OF INCORPORATION OR BYLAWS; CHANGE IN FISCAL YEAR. 

On January 16, 2009, the Registrant fil^ a Certificate of Designations (the “Certificate of Designations”) with the 
Etelaware Secretary of Stele for the purpose of amending its Certificate of IncorpOTation to fix the designations, {references, 
limitations and relative rights of die Series R Preferred Stock. The Series R Preferred Stock has a liquidation preference of 
$25,000 per share. The Certificate of Design^ons is attached hereto as Exhibit 3.1 and is incorporated herein by reference. 

ITEM 9.01, FINANCIAL STATEMENTS AND EXHIBITS. 

(d) Exhibits. 

The following exhibite are fil«i herewith: 

EXHIBIT NO. DESCRIPnON OP EXHIBIT 

3.1 Certificate of Designaticns for the Series R Preferred Stock 

4.1 Form of Certificate for the Series R Preferred Stock 

4.2 Warrant for Purchase of Shares of Commcm Stock 

10. 1 Securiti^ Purchase Agreement, dated January 15, 2009, between the Registrant and the United States 
Department of the Treasury, with respect to the issuance and sale of the Series R Preferred Stock and the 
Warrant 

10.2 Summary of Terms, dated Janua^ 15, 2009 


http://www.sec.gOv/Archives/edgar/daIa/70858/000119312509009753/d8k.htm 


7/15/2009 





202 


Fonn 8-K 


Page 5 of 6 


SIGNATURES 

Pursuant to Ae requirraaents of the Securities Exchange Act of 1934, the Registrant has duly csuised this report to be 
signed on its behalf by the undersigned hereunto duly authorired. 

BANK OF AMERICA CORPORATION 

By: /s/ Tet^ M. Brenner 

Teresa M. Brenner 
Associate General Counsel 


lifted: January 22, 2009 
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INDEX TO EXHIBITS 


EXHIBIT NO. DESCR1PTK)N OF EXHIBIT 

3 . 1 Certificate of Desigmtions for the Series R Preferred Stock 

4. 1 FcHtn of Certificate for die Series R Preferred Stock 

4.2 Warrant for Purchase of Shares of Corrunon Stock 

10.1 Securities Fhirchase Agreement, dated January 15, 2009, between the Registrant ^d die United States 
Department of the Treasury, with respect to the issuance and sale of the Series R Preferred Stock and the 
Warrant 

10.2 Summary of Terms, dated Jammry 15, 2009 
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exclusive owemhip and direct control of Company or its Subsidiaries or atx^ountan^ (including ali means of access diereto 
and dterefrcunX except for any non-exciusive ownership and non'dir«:t control that would not reasonably be expected to have 
a mrneria! ulwrse elTect on the system of int^a! accounting controls desoibed below in this Secdcm 3.6(c). CcnniKuiy 
(x) has Implemented and maintains discl(»ure ctmhtds and fxocedures (as (hsfined in Rule 1 3 a- 1 S(e) of the Exchange Act) to 
ensure that m^erkl inibrmatitm relating to Company, including ite consolidated Subsidiaries, is made known to the chief 
exernitive officer and die chief financial officer of Company by others whhin thc»e entities, and (y) has disclosed, based on 
its most recent evdt^on prior to dtedate hereof, to Company's outside auditors and die ai^it ccmimittee of Company’s 
Boanl of Direcbn^ (i) any significant deficiencies and materia! weaknesses in die design <x (^ration of internal controls over 
financial reporting (as Ctefined in Rule 13a-!5(f) of the Exchange Act) which are reasonably likely to Aversely affect 
Company’s ability to record, process, summarize and report financial infcHination and (ii) any fraud, wh^er or not material, 
that involves management or odter employees who have a si^iidcant role hi Company's internal controls ov^ financial 
reporting.'These disclosures were m^e in writing by management to Company’s auditors and audit cinnmittee, a copy of 
which has previously been made avmlable to Parent. As of the date hereof, there is no rmon to believe that Company’s 
outslite miditcxs, chief executive officer and chief financial officer will not be able to give die certiflcatioiis and attestations 
required pursuant to the roles and regulations adofrted purauant to Section 404 of the Sart>anes-Oxley Act, without 
(^aliftcation, wh«i next due. 

(d) Since Decmiber 28, 2007, (i) neidier Company nor any of its Subsidiaries nor, to the knowled^ of Com{»uiy, any 
director, officer, employee, auditm’, accountant or representative of Company or any of ite Sul^tdiariK has received or 
otherwise had <»* otoined knowler^e of any material complaint, allegation, assenion or claim, whether written or oral, 
regarding the accounting ot auditing practices, procedures, methodologies or methods of Comi»ny or any of its Sui^idiaries 
or their respe^ve inteniai accounting controls. Including any material complaint, allegation, assertion or claim diat Company 
or any of its Subsidiaries has en^ged in questionable accounting or auditing practices, and (ii) no attorney repres^ting 
Com}Mmy or any of Its Subsidiaries, whether or not employed by Company or any of its Subsidiaries, has rep^ed evidence 
of a materUI violation of securities laws, breach of fiduciaiy duty or similar violation by Company or any of its officers, 
directors, ^plr^ees or agents to the Board of Directors of Company or any cmnmittee tiiereof or to any director or officer of 
Company. 

3.7 Broker’s Fees . Neither Company nor any of its Subsidiaries nor any of their respective officers, directors, 
employees or agents has utilized any Imker, fuuter or financial advisor or incurred any Utility for any laker's fees, 
commissions or finder’s fees in connectimi widi the Meiger or any other transactions contemplated by this Agreement, otiier 
than as set forth in Section 3.7 of the Company Disclosure Schedule and pursuant to letter agreements, true, complete and 
correct copies of which have been previously delivered to Parent 

3.8 Absence of Certain Changes or Events , (a) Since June 27, 2008, no event or events have occurred that have had or 
w<mld reasonably be expected to have, ettiier individually or in the aggregate, a Material Adverse Effect on Company. As 
used in tills Agreement, the term ’’Material Adverse Effe^ means, with respect to Parent or Company, as the case may be, a 
material adverse effect on (1) the financial cemditton, results of operations or business of such 
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party' and its Sul^idiaries trdcen as a whole (provided, however, that, widi respect clause (i), a “Material Adverse Effect” 
shall not be (teemed to inchute effects to the eldest resulting from (A) changes, after the date hereof in GAAP (x* regulatory 
accounting requirExnents af^licabte gemrally to c(Mnt»nies in the industries in which such party an(i its Sift»idiarie» (^>aate, 
(B) chants, r^er frie date hereof, in laws, rules, relations or the intopretarion of laws, roles or regulations 1^ 
Governmental Auduxitles of general applicability to (xxnpanies in the industries in which si^h party and its Subsidiaries 
of^rate, (C) actions or (mtissions taken with die (»1or written consent of the other party or expressly recpiired Ity diis 
Agreement (D) dhimges in global, n^oitel m regjoMi political conditions (includii^ acts of tororimi or war) or general 
busing, eccxKxnic or market conditions, including chan^ generally in prevailing intent rates, currency exchmge rates, 
credit markets and price levels or trading volumes in the United States or foreign securities markets, in each case generally 
a^cting die industries in which such {xnty or its Subsidiaries opmte and including change to any previously cc^r^tly 
applied asset marks resulting therefrom, (E) the execution of this Agreement or the tniblic disclosure of this Agreement or the 
craasacticms contemplated hereby, including acts of competi^ ot losses of employees to the extent resulting dimfixmi, 

(F) failure, in and of itself, to meet earnings projections, but not including any underlying causes therec^ or (G) changes in 
the trading price of a ]arty*s c<xnmon stock, in and of iteelf, but not including any umterlying except, widi respect to 

chmses (A), (B) and (D), te the ex^t that the effects of such change are dbproportionately adverse to die fi^cial 
condition, results of (^lenrtions or business of such paity and its Subsidiaries, taken as a whole, iu crmipared to other 
Mmpanies in the indukry in which sudi party and its Subsidiaries operate) or (ii) the ability of such pa^ to timely 
consummate die tran^ctions contemplate by diis Agreemoit. 

<b) Since June 27, 2008 dirough and inchiding die date of this Agreement, Company and its Subsidiaries have carried 
on their respective businesses in all material respects in the ordinary course of business consistent with their past pnKitee. 

(c) Since June 27, 2008 through and including the date of this Agreement, neither Company nor any of its Subsidteries 
has (i) except for (A) normal increases fcx* or payments to employees (other dian officers subject to the reporting 
requirements of Section 16(a) of the Exchange Act (the “ Executive Officers ”)) made in the ordinary course of business 
comistent with past (X'actice or (B) as required by applicate law or contractual obl^ations existing as of the date hereof, 
increased the wages, salaries, compensation, prasion, or other fringe benefits (m* perquisites payable to any Executive Officer 
or other onployee or director from the amount thereof in effect as of June 27. 2008, granted any severance or termination 
pay, entered into any contract to make or grant any severance or termination pay (in each case, except as required under the 
terms of agreements or severance plans listed on Sectitm 3. 1 1 of the Company Disclosure Schedule, as in effiect as of the (tete 
hereof), or paid any cash bonus in excess of $1,000,000 other than die custemaiy year-aid bonuses in amounts consistent 
with past practice and odier than the monthly incentive payments made to fmancial advisors under current Company 
programs, (ii) panted any options to purchare shares of Company Common Stock, any restricted shares of Company 
Common Stock or any right to acquire any shares of its capit^ ^ock, or any ri^t to payment based on the value of 
CcHnpany’s ctqiital stock, to any Executive Officer or other employee or director other than grants to employees (other than 
Executive Officers) mode in the ordinary course of business consistent with past practice under the Company Stock Plans or 
grants relating to shares of Company Common Stock with ao aggregate 
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value fcN* all such grants of less than Si million for any individual, (Hi) changed any Hnancial accoimting m^ods, principles 
or [Nucdces of Ccnnpany or ite Subsidiaries afSecting its assets, liabilities or businesses, including any reserving, renewal or 
residual method, practice or policy, (iv) suffered any strike, work su>ppage, slow-down, or odier disturbance, (v) 
except for {wblicly disclosed ordinary ^vidends on the Company Commrm SU)ck or Company Preferred Stock and excejK for 
di^butions by wholly-owned Sul^idiaries of Company to Company or another wholly-owned Subsidiary of Ctmipany, 
made or declared any di^bution in cash or kind to its stockholder or repurchased any shares of capital stock or otiier 
equi^ mterests. 

3.9 Le gal Proceeding s, (a) Neither Com|uny nor any of itt Subsidiaries is a party to any, and there are no pmding or, 
to Crmipany's knowledge, threatened, legal, administrative, arbitral or other proceedings, cteims, actions, suits or 
govotimentiil or rc^latory inv^tigatkKis of any nature against Company or any of its Subsidiaries or to ubich say of tiieir 
assets are subject. 

(b) There is no judgment, settiement agreement, order. Injunction, (tecree or regulatory restriction (other than toose of 
general applicatirm diat a|^ly to similarly situated savings and loan holding comiranles or their Subsidiaries) imposed up<m 
Company, any of its Suteiidlaries or the assets of Company or any of its Subsidiaries (or that, upon consummation of the 
Merger, wcaild apply to Patent or any of its Subsidiaries). 

3.10 Taxes and Tax R^ims . 

(a) E^h of Company and Its Subsidiaries has duly and timely filed (including all aj^licable extensions) all material 
Tax Retiutis required to be filed by it on cr prior to the date of tills Agreemoit (all such Tax Returns being i^urate and 
complete in all material repeats), has pmd all Taxes shown thereon as arising and has duly paid or made provision for the 
paymettt of all material Taxes that have been incurred or are due or claimed to be due from it by fednal, state, foreign or 
local taxing autiiorities otiier than Taxes that are not yet delinquent or are being contested in good &ith, have not been finally 
determined and have been adequately reserved r^inst under GAAP. The federal, state and local income Tax Retoms of 
Company and its Subsidiaries have been examined by the Internal Revenue Service (the “IRS”) or other relevant taxing 
authority for all years to and including 2001, and any liability with respect tiieieto has been satisfied or any liability with 
respect to deficiencies asserted as a result of such examloatirm is cove^ by reserves that are adequate under GAAP. 'Hiere 
are no mat«'iai disputes pending, or written claims asserted, for Taxes or assessments upon Company or any of its 
Subsidiaries f<x which Company does not have reserves tiiat are adequate under GAAP. Neither Company nor any of its 
Subsidiaries is a party to or is bound by any Tax sharing ai^eement or arrangement (other than such an agreement or 
arrangement exclusively between or among Company and its Subsidiaries). Within toe past five years (or otherwise as part of 
a ‘*plan (or soles of rel^d transactions)” within the meaning of Section 3S5(e) of the Code of which toe Merger is also a 
part), neither Company nor any of its Subsidiaries has been a “distributing corporation” or a “controlled cmporation” in a 
distritxition intended to qualify under Section 355(a) of toe Code. Neititer Company nor any of its Subsidiaries is required to 
include in ino)me any adjustment pursuant to Section 481(a) of the Code, no such adjustment has been proposed by toe IRS 
and no pending request for permission to change any accounting method has been sutenitted by Company or any of its 
Subsidiaries. Neitoer Company nor any of its Subsidiaries has 
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participated in a “listed transaction” within the meaning of Treasury Regulation Section 1.601 i-4(bX2) sitiraequcmt to such 
transacticm becomii^ listed. 

(b) As used in this Agi^ment, tiie term “1^” or “ Taxes ” means (i) tUl federal, state, local, and fcMraign income, excise, 
gross receipts, ffoss mcrane, ^ valorem, profits, gains, property, capital, sales, transfer, use, payroll, employment, severance, 
withholding, duties, iiUangibles, fianchise, baclmp withhoUting, value added and otiter taxes, charges, levies or like 
assessments together with all penalties and additions to tax and interest thoeon and (ii) any liability for Taxes described In 
clause (i) ^ve under Treasmy Regulation Section 1.1602*6 (or any similar provision of state, local or forai^ law), as a 
transferee or successor or by cmitract. 

(c) As used in this Agreement, the term “ Tax Return ” means a report, return or otiier infcHmation (including any 
amendments) required to be suj^lied to a governmental ratity with respect to Taxes including, whne peimittfxi or required, 
combined or consolidated returns for any group of entities th^ includes Company or any of its Subsidiaries. 

(d) Without regard to titis Agreement or the Stock Option Agreement, Company has not mdergraa any “ownership 
change” witiiin the meaning of Section 382 of the Code and, otho* than as a result of an acquisition by Company or any of its 
Subsidiaries, the availability of any net operating l(»s and otha carryovers available to Company its Subsidiaries not 
been affected by Sectimis 382, 383 or 384 of the Code or by the SRLY lirnitmlons of Treasury Regulatitxi Sections 1.1502- 
21, 1.I502-21T or 1.1502-22. 

(e) Company and ite Subsidiaries have complied in all material respects with all ^Uc^ie laws relating to tiie payment 
wd witi^olding of Taxes (including withholding of Taxes pursuant to Sections 1441, 1442 and 3402 oftiie Code or any 
comparable provision of any state, local or foreign taws) and have, within the time and in the manner prescribed by 
^pUcable law, withheld from and paid over ail amounts required to be so withheld and paid over under applic^ie laws. 

3. 1 1 Employee Matters . 

(a) Section 3. 1 1 of the Company Disclosure Schedule (^ich shall be delivered by Company to Parent witiiin five 
business days following the date hereof), sets forth a true, complete and correct list of each material “emplctyee benefit plan” 
as defined in Section 3(3) of the Employee Retirement Income Security Aa of 1 974, as amotded (“ ERISA ”! whetiier or not 
subject to ERISA, and each material employment, consulting, bonus, incentive or deferr»i compensatitm, vacation, stock 
option or other equity-based, severance, termination, retention, change of control, profit-sharing, fringe bmefit or ^er 
similar plan, program, agreement or commitment, whether written or unwritten, for tiie benefit of any employee, form^ 
employee, director or former director of Company or any of its Subsidiaries entered into, maintained or contributed to tty 
Company or any of its Subsidiaries or to which Ccmipany or any of its Subsidiaries is obligated to contribute, or with respect 
to which Company or any of its Subsidiaries has any liability, direct or indirect, contingent or otherwise (inchiding any 
liability arising out of an indemnificaticm, guarantee, hold harmless or similar agreement) or otiierwise providing benefits to 
any current, former or future employee, officer or director of Company or 
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any of its Subsidiaries or to any beneficuuy or depen<bnt dtez%of (such plans, programs, agreements and commitments, 
hoein referred to as the “ Company Benefit Plans "). 

(b) Except as would not, indivktuaily or in the aggregate, reascmabfy be expected to have a Material Adverse Effect, 

(i) each of the Con^y Benefit Plans has been openitod and administ^ed in all material respects widi applicable law, 
including, but not limiti^ to, ERISA, the Code and in each case the regulations thereunder, (ii) Company Benefit Plan 
intencted to be “qualified” within the meaning of Sectitm 401(a) of the Code has received a ^vorable d^emination letter 
from the Internal Revraue Service, or has ]»nding an application for siKh determination from die bitenuil Revenue Service 
with respect to th(»e provisitHis for which the romexilal amendment period und^* Section 401(b) of the Code has ntx ejqiirod, 
and, to Ac knowledge of the Company, there is not any reason Mdiy any such determination lettor should Ixs revoked; 

(Hi) witb respect to e«:h Company Benefit Plan that is stU^ject to Title IV or Section 302 of ERISA or Sectitm 412 or 4971 of 
^e Cocte, as of the last of die most r^nt plan year prior to die date hereof, d» actoarially (teteimined {mcsent 

value of all 'Htenefit U£d)Uities*’ widiin die meaning of Section 4001(aXI6) of ERISA did not exceed die then current value of 
a^s of such Company Benefit Plan <x, if such liabilUies did exceed such ass^s, die amount thereof w^ pit^rfy reflected 
on the financial statements of Company or its applicable Subsidiary ineviousiy filed with the SEC; Ov) no Cwnpany Benefit 
Plan |»t>vid<^ benefits, including, widiout limitetion, death or medical benefits (whedier or not insured), widi r»pect to 
current <»* foimer employees or directOTS of die Company or any Company Snbridiaiy beyond dieir retirement or odier 
termination of service, odier than (1) coverage mandated by af^iicidjle taw or (2) de^ blmefite or retirmnent benefits under 
any “onployee pension plan” (as siteh term is defined in Section 3(2) of ERISA); (v) no Ctmtrolled Group Liability has been 
incurred by the Ccxnpany, a Company Subsidiary or any of their respective ERISA Affiliates tl^ has not been saUisfied in 
full, and nb condition exists that {»«sents a ri^ to dte Company, a Compteiy Subsidiary or any of dieir respective ERISA 
Affiliates of incurring siy such Utility; (vi) neither die Cmnpany nor any Company Subsidiary ^mtributes on behalf of 
empl<tyees of the Crunpany or any Company Sul»idiary to a ^inultiemploym' peiBion plan” (as such tmn is itefined in 
Section 3(37) of ERISA) or a plan that has two or mcm contributing sponsors at least two of whan aro not under common 
control, widiin the meaning of Section 4063 of ERISA; (vii) all contribtdions or odier amounts payable by die Company or a 
Com|»ny Subsidiaiy with r^jtect to each Comply B^eftt Plan in i^pect of oirrent or prim- plan years have been paid or 
«x;nied in accoidamte widi goierally accepted accounting {viticiples; (viii) neither the Company nor a Company Subsidituy 
has engaged in a transactioi in connection with which die Company a Company Subsidiary r^ombly could be subject to 
either a civil penalty assessed punuant to Section 409 or 502(i) of ERISA or a material tax Imposed pursuant to Section 4975 
or 4976 of dte Cole; and (tx) ^ere are no pending, diieatimed a anticipated claims (odier tiian routine claims for benefits) 
by, on behalf of or againri any of the Compaity Benefit Plans or any dusts related tiiereto which could reasonably be 
expected to result in any litdsility of the Company or any Conimny Subsidiary. 

(c) Each Company Benefit Plui diat ia a “nonqualified deferred comp^ation plan” widiin die meaning of 

Sflctimi 409ArdVll of the Cade fa * *Nonqufllified Deferred Compensation Plan ”! and any award diereunder, in each case that 
is subject to Section 409A of the Code has been operated in conpHance in all mat^al respects widi Section 4t^A of the 
Code since Janu»y 1 , 2006, based upon a good faith, reasonable interpretation of (A) Section 409A of 
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